JANUARY 
1976 


Women Lawyers— 
Equal in the Law? 


Questionnaire responses reveal 
discrimination real but lessening 
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‘the case of Greta’s grass 
Skirt and the Flammable 
Fabrics Act 


You know you would find it in USCA. Annotations 


A Hawaiian costume party was on top of Greta’s summer social 2 oe are as much 
calendar. A hula skirt was just what she “eo — found OS ae 

one in a little costume shop at a good price. But at the party a at 

a careless cigar ignited the skirt . . . and much more than 4 7 a part of the 
Greta’s pride was injured. If this were your case, how would ; F law as the 
the Flammable Fabrics Act affect this civil tort action? You  — : 

would not find a case in point under the Act—UNLESS you ; law itself... 
looked in USCA (Title 15 § 1191). You see, USCA gives you all a 

the law, including all the court constructions . . . That’s why 

so many lawyers have relied on it for so many years. Join 

them. Get details from your West Publishing Company repre- = 

sentative. 


Warren F. Bateman Richard G. “Dick” Clarke Bobby Ray Jones 

P.O. Box 01-2317 P.0. Box 8983 P.O. Box 1547 

Main Post Office Orlando, FL 32806 Boca Raton, FL 33432 

Miami, FL 33101 Phone: (bus) 305/843-4922 Broward Co. phone: 305/421-7178 
Phone: 305/945-7521 (res) 305/843-9757 Palm Beach Co. phone: 305/737-7179 


Bradley H. Thurston Stephen D. Walsh 

P.O. Box 1086 P.O. Box 421 

Holmes Beach, FL 33509 Tallahassee, FL 32302 
Phone: 813/876-2120 Phone: 904/224-6181 
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1976 HERE WE COME! 

What may be the biggest year in the 
history of The Florida Bar is just 
beginning! Biggest from the stand- 
point of the number of members, big- 
gest in the number of continuing legal 
education course presentations, big- 
gest in services to the membership 
and biggest in overall activities. 
These are the indications that come 
forth from early planning meetings for 
both the fiscal and administrative year 
of The Florida Bar. Primarily due to 
the adoption of the designation plan, 
the continuing legal education de- 
partment will increase its course pre- 
sentations from seven to twenty-five 
courses a year. This dramatic expan- 
sion is being programmed to accom- 
modate the several thousand members 
of The Florida Bar who are designat- 
ing particular areas of law and are 
thereby required to participate in at 
least 30 hours of continuing legal in- 
struction in each designated area 
within the next three years. 

Without question the 20,000th 
member of The Florida Bar will be 
admitted during the calendar year of 
1976. This will happen only a few 
years after Mr. Justice Glenn Terrell 
wrote that a membership of 15,000 
was “out of reach of The Florida Bar.” 
And unless there is a_ substantial 
change in the trend experienced in 
the last half decade, at least 2,000 per- 
sons will become new members of 
The Florida Bar this year. 

New services to lawyers are occur- 
ring almost daily. The response to a 
weekly case summary report has been 
substantial. On hand in Tallahassee 
for the time time are more than 60 var- 
ious probate forms available for 
purchase for a moderate fee for all 
members of The Florida Bar involved 
in the practice of administering es- 
tates and probating wills. As soon as 
the legislature starts, a legislative re- 
porting service to all members of The 


Florida Bar will be initiated. Efforts 
are being made to expand both The 
Florida Bar News and Journal to keep 
a growing membership even better in- 
formed about pertinent activities of 
genuine interest to the legal profes- 
sion of Florida. 

If initial plans are realized, the dis- 
ciplinary. program of The Florida Bar 
in the year ahead will be expanded 
through the innovation of test pro- 
grams using practicing members of the 
Bar on a salaried basis to expedite in- 
vestigation and trial of disciplinary 
cases. 

The challenges of Bicentennial 
1976 for The Florida Bar are many 
and will be met. Critical among these 
is to complete a successful Florida Bar 
Center campaign to ensure that at the 
time of the dedication of the sorely 
needed new wing sufficient pledges 
will be on hand to meet the overall 
cost. This is a personal responsibility 
that must be felt by every lawyer and 
judge who loves his profession. Chal- 
lenges face us to better acquaint the 
public in general with the legal pro- 
fession and thereby build confidence 
in a system of justice that has experi- 
enced some dark moments in the past 
few years. Continuing challenges to 
meet the legal needs of our people by 
rendering legal services promptly, ef- 
ficiently and at a reasonable cost re- 
main with us. These are all worthy 
goals for 1976 that can be met. 


JUDICIAL NOMINATING COMMISSION 
INSTITUTE 

The Third Annual Judicial 
Nominating Commission Institute 
will be held in Tampa on Friday, 
March 19, 1976. At that time chairman 
of the Institute Planning Committee, 
Gordon Savage, hopes that all 225 jud- 
icial nominating commissioners from 
all 25 judicial nominating commis- 
sions in Florida will be present. Not 
only will the institute help orient new 
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commissioners, it also will suggest 
solutions to problems the commis- 
sions face in selecting the most qual- 
ified nominees for a judicial vacancy. 
Financial disclosure, rules and proce- 
dures, application of the Sunshine 
Law, how best to implement the 
legislature’s directive that every in- 
dustrial claims judge be subject to a 
review system of merit retention will 
all be debated. 

Mr. Savage, as a member of the Jud- 
icial Nominating Commission Com- 
mittee of The Florida Bar, hopes to 
broaden the participation at this year’s 
institute by including not only the 
commissioners, but also local bar as- 
sociation presidents and_ certain 
members of the Florida Legislature. 
Governor Askew will cosponsor the 
institute with The Florida Bar and be 
a participant. 


LEGAL FEES TAX DEDUCTIBLE? 

Past President Burton Young is again 
at work. He is pursuing an idea that 
first gained exposure at last summer's 
meeting of The American Assembly 
on “Law and Changing Society II” 
which met at the Stanford Law 
School, Stanford, California. The as- 
sembly consisted of more than 100 
persons from the legal profession, 
business, labor, government and edu- 
cation. The assembly suggested that 
“consideration should be given to 
permit the tax deduction of legal ex- 
penses, including lawyers’ fees, simi- 
lar to medical and dental expenses.” 

Mr. Young has pursued this subject 
with President J. Rex Farrior, Jr., who 
has in turn expressed his support of it 
and accordingly requested the Tax 
Section of The Florida Bar to give the 
subject thorough and careful analysis. 
This month in Tallahassee a report 
will be presented to the Board of 
Governors of The Florida Bar by the 
Tax Section. 

As Mr. Young states, “there is great 
wisdom in providing tax incentives to 
promote good health. But, the same 
logic is applicable when it comes to 


encouraging each citizen to obtain all 
of his entitlements, the denial of 
which is an injustice. And injustice is 
repugnant to our democratic system.” 
If you are interested in this subject, 
look for a report in future issues of 
Florida Bar News describing any ac- 
tion that the Board of Governors may 
have taken at its January meeting. 


FLORIDA BAR CARAVAN 

Initiated by Past President James 
A.Urban, again this year the officers of 
The Florida Bar will travel throughout 
Florida during the first week in 
March, meeting with the leadership of 
all 67 local bar associations in the 
state. Day-long meetings are 
scheduled to start in West Florida and 
then move east and south until the en- 
tire state is covered. 

President J. Rex Farrior, Jr., hopes 
that this year’s caravan will again 
prove a successful means of acquaint- 
ing local bar association leaders and 
their membership with the activities 
and actions of the Board of Governors. 
In return, it is hoped that The Florida 
Bar officers will learn firsthand about 
the major problems confronting the 
practicing lawyer. 


CHESTERFIELD H. SMITH FOR 
PRESIDENT? 

Besides Governor Reubin 
O’Donovan Askew, a second member 
of The Florida Bar is being mentioned 
as a potential presidential candidate. 

Time magazine in its December 
15, 1975, edition in its editorial “New 
Places to Look for Presidents” men- 
tions Chesterfield Smith as one of the 
nation’s lawyers with Cyrus Vance, 
Warren M. Christopher and Willard 
Wirty as potential presidential timber. 

I knew that the barefoot boy from 
Bartow was all too quiet lately, and 
now this! 


MarsHALL R. Cassepy 
Executive Director 


THE FLORIDA BAR JOURNAL 


} 
= 
q 
| 
4 
| 
P 


7 Have you 
accounted for 
ALL the heirs 


We Specialize in 
Locating Heirs 
to Estates 


The ‘Altshuler Chart 
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We are pleased to discuss 
PLEASE WRITE for any heirship problem 


complimentary brochure without obligation. 
and genealogical chart. Please call collect. 


ALTSHULER GENEALOGICAL SERVICE, INC. 
A Florida Corporation 


202 Biscayne Building, Miami, Florida 33130, (305) 374-1246 


Offices and Correspondents in the United States and throughout the world 


Over a quarter century of service to 
ATTORNEYS * ADMINISTRATORS * GUARDIANS « EXECUTORS * TRUSTEES * BANKS 
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Announcing EX LIBRIS [22:2] with that 
top law firm look of all Excelsior outfits plus 
a contemporary flair all its own. 


Padded cover, leather-grain vinyl, 24 K gold corporate 
name and self-enclosed design impress clients. 
Has same interior format as Black Beauty. Saves 
time, money and aggravation. 

Again Excelsior-Legal reshapes the look of legal thoroughness. 


Just as Black Beauty replaced an untidy pile of papers with the 
all-in-one corporate outfit in 1958, EX LIBRIS, Library Edition Corporate 
Outfit, improves on the binder and slipcase with a self-contained 
one-piece unit that speaks for your image. 


It’s as well-organized as a crack lawyer’s summation to the jury. 
Combines space-age modernity with the rich, private-library look of hand 
tooled, 24 K gold-stamped leather. Luxuriously soft to the touch, 

EX LIBRIS is all business when you or your client zip it open. 


The 20 custom printed stock certificates are 24 lb. rag bond, with 
full-page stubs for easy entry and legibility. The filler pages are 20 lb. 
rag bond, as are the optional printed minutes and by-laws, which 
look individually typed for easy matched fill-in, 


The optional printed minutes include: Subchapter S & IRS 1244. 
(short form) plan . . . Medical/dental reimbursement plan . . . Annual 
and succeeding minutes . . . Worksheet for easy preparation ... Sole | 
or multiple incorporator . . . 13 specimen resolutions, notices, minutes, etc. 


The transfer ledger is ruled 
in blue and red on heavy ledger 
stock. The divider tabs are 
Mylar-protected. Instructions 
are clear and complete. And the 
reliable 24-hour shipment is 
what you’d expect from the 
oldest and biggest maker of 
corporate outfits. 


e Self-enclosed. Dust-proof. 

e@ Soft, padded cover. 

e Rich, mahogany-brown, leather-grain 
vinyl. 

e@ 24K gold horizontal corporate name. 
(Easy to read without tilting head.) 

e The King-sized D-shaped rings let pages lie 
table flat, holds up to 50% more pages. 

@ Quick-zip Velcro® closure. 

e Heavy-duty binder board, chrome-plated 
metals and vinyl. cual. Sis en cings. 


e Builds up to a beautiful library. FREE SHIPMENT ON PRE-PAID ORDERS 


* EXCELSIOR-LEGAL Stationery Co., Inc., Dept. F16 
2 62 White St, New York, N. Y. 10013 


* Please ship: 
EX LIBRIS { 


Order today by coupon or 
telephone. 


SHIPMENT 
WITHIN 24 HOURS 


0 No. 10, plain filler, $28.25 
0 No. 20, printed minutes & by-laws, $29.95 


0 No. 70, plain filler, $25.25 
C No. 80, printed minutes & by-laws, $27 


State of . Year. 


BLACK BEAUTY { 


(print corporate name exactly as on certificate of incorporation) 
No. of shares............ CIUNPYV (3 Capital, 6. 
( Certificate signed by President and .............. 
CIIRC 1244 complete 55 pg. set, $3.95 [] extra add’l certificates 15¢ ea. 
CJ Remittance herewith $.......... (Ship COD. I will pay shipping costs. 


Ship to 


-size 1-5/8” D-shaped rings holds more, Luxurious feel, pleated, turned edge simulate 
coped ily fat. protects holes from tears. finest hand craftsmanship. 


Excelsior-cLegal Stationery Co, Ine. 


62 WHITE STREET, N.Y.C. 10013 (212) 431-7000 
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Editorial Staff 


Marshall R. Cassedy, Editor 

Linda H. Yates, Managing Editor 
Cheryle Dodd, Editorial Assistant 
Ellen Bradford, Editorial Assistant 
Linda M. Phillips, Advertising Director 
Marsha Orr, Art Production 


Editorial Board 


Thomas R. Post, Chairman, Miami; Laurence E. 
Kinsolving, Vice Chairman, Tampa; Robert Asti, 
Miami; Judith A. Brechner, Gainesville; Charles 
L. Cetti, Pensacola; Susan G. Chopin, Miami; 
Elizabeth J. duFresne, Miami; Sherryll Martens 
Dunaj, Miami; Irving D. Gaines, Milwaukee, 
Wisc.; William H. Garland, Bradenton; William 
J. Goldworn, Coral Gables; Jane R. Hoade, 
Miami; Hal H. Kantor, Orlando; Neil P. Linden, 
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Officers of The Florida Bar 


J. Rex Farrior, Jr., Tampa 
President 

Edward J. Atkins, Miami 
President-elect 

Marshall R. Cassedy, Tallahassee 
Executive Director 
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Michaels, second circuit; John E. Norris, third 
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ninth circuit; Joel H. Sharp, Jr., ninth circuit; J. 
Hardin Peterson, Jr., tenth circuit; Leland E. 
Stansell, Jr., eleventh circuit; Robert L. Floyd, 
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Samuel S. Smith. eleventh circuit; Talbot 
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Grimes, twelfth circuit; L. David Shear, 
thirteenth circuit; Leonard H. Gilbert, 
thirteenth circuit; William E. Harris, fourteenth 
circuit; Raymond W. Royce, fifteenth circuit; 
William A. Foster, fifteenth circuit; Ralph E. 
Cunningham, Jr., sixteenth circuit; Donald H. 
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ARTICLES 


15 Women Lawyers—Equal in the Law? 


Ellen Bradford and Catherine Setzer analyze the re- 
sults of a questionnaire sent to Florida’s female 


members 

Cross Examination: One Judge’s View 

Judge James E. Alderman gives some suggestions 
for better trial procedures 

Burning Waters 


Herbert L. Markow discusses oil pollution by boats, 
stringent controls by government and private rights 
for injuries caused to innocent parties 


Statewide Prosecution—What Others Think 


James E. McDonald supports a statewide prosecutor 
to effectively deal with organized crime and multi- 
jurisdictional criminal offenses 


REPORTS 


1 Briefly Yours Judicial Ethics 
9 President's Page What is Your Ethics Rating? 
12 Letters to the Journal Professional Ethics 


Calendar of Legal Events 


LAW NOTES 
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Business Law Environmental Law 
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41 Equal Justice Under Law Workmen’s Compensation 
Criminal Law 
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Your money 
can two places 
the same 


financial support 
“a for The Florida Bar 
Foundation 


The Florida Bar’s new group life insurance plan provides you 
with $10,000 in low-cost coverage. Plus double indemnity benefits for 
accidental dismemberment and triple indemnity for accidental death. 
And any experience rating credits (from favorable loss experience) 
are used to support The Florida Bar Foundation. 
Get full details on this great new plan. Write or call today! 


Poe &Associates, Inc. 
P.O. Box 1348, Tampa, Florida 33601 
Telephone 813-228-7361 
Administrators for The Florida Bar insurance plans 


Underwritten by Voyager Life insurance Co., Jacksonville, Florida 
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Landmark Banks’ trust departments recognize the importance of 
mutual understanding and cooperation with members of the legal 
profession in matters having to do with estates and trusts. To assist 
attorneys in our banking area by a clearer understanding of our poli- 


cies, the following is set forth: 


PRACTICE OF LAW 


No employee engages in the practice 
of law. We do not draw wills or trust 
agreements. It is our policy to encour- 
age customers to retain and consult 
with legal counsel of their own choice. 


EMPLOYMENT OF ATTORNEY 


Where we are named in the document 
as personal representative or trustee, 
it is our policy to employ the attorney 
or firm of attorneys who drew the will 
or trust agreement for such legal serv- 
ices as may be necessary to the admin- 
istration of the estate or trust, unless we 
are otherwise instructed in writing by 
the testator or settlor. 


CONSULTATION 

We welcome and invite attorneys to 
consult with us prior to execution of 
wills or trust agreements in which we 


are named. The filing with us of origi- 
nals or copies of such wills is en- 
couraged. 


ACCEPTANCE 


In determining the acceptability of trust 
business, it is our policy to consider the 
need for the service and whether we 
can render it properly. While we desire 
to be of service whenever possible, we 
reserve the right to decline any busi- 
ness that may be offered. 


CO-FIDUCIARY APPOINTMENTS 


We accept joint appointment with an 
individual personal representative or 
trustee with the understanding that we 
will have physical custody of assets, 
including all documents and records, 
and that we will receive our regular fee. 
The individual co-fiduciary participates 
in all decisions and receives detailed 
statements from us. 


TRUST DEPARTMENTS 


OF FLORIDA 
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FLORIDA 
WORKMEN’S 
COMPENSATION 


LAW— WITH FORMS 


col M. Alpert 


and 
Jonathan L. Alpert 


JONATHAN L. ALPERT, son of Leo 
M. Alpert, is a graduate of Johns 
Hopkins (B.A., 1966), the University 
of Maryland (J.D., 1969), and Har- 
vard University School of Law 
(LL.M., 1970); he has had numerous 
articles published in the American 
Bar Association Journal, the Florida 
Bar Journal, the Maryland Law Re- 
view, the American Journal of Legal 
History, and others; he is now a prac- 
ticing attorney in Miami with the 
firms of Alpert, La Marr & Alpert, of 
which his father was also a member. 


TH 


EXPANDED SECTIONS 


Forms 

How to handle a workmen’s compen- 
sation case 

How to recognize a workmen’s com- 
pensation case 

Medico-legal problems 

Second injury or special disability 
funds 


NEW SECTIONS 


Attorney’s fees 

Proving attorney’s fees 

Retaliatory discharge for filing claim 
Discussion of all 1974 statutory 
amendments and recent leading cases 
Appendix including statutory history 


Copyright 1975, 
dimensions 6”x 9%”, hard 
bound in durable Sturdite, 
stamped in gold foil. 


Harrison company, PUBLISHERS 


178-180 Pryor Street + Atlanta, Georgia 30303 
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Midway Through “The Year 
of the Florida Lawyer’ 


In my first President's Page in 
June, I described the more critical 
areas upon which you, the Florida 
lawyer, had urged that the attention 
of The Florida Bar be focused. As 


we begin the second half of the year 
of the Florida lawyer, I thought it 
appropriate that we reflect back 
upon our progress in each of these 
specific areas. 

Public Confidence in our Judicial 
System—Much of the public’s 
confidence which was lost has been 
restored, and it appears that this 
upswing will continue. Our 
Supreme Court is once again whole, 
and the clouds of doubt which hung 
over the court seem to be 
dissipating. As you know, The 
Florida Bar has played a major role 
in this process. 

Overpopulation of Lawyers— 
The number of lawyers admitted to 
The Florida Bar remains at 
approximately 2,000 per year, but 
by virtue of the high unemployment 
statistics, there is a growing 
awareness of the problem. I have 
appointed a special blue-ribbon 
committee to study the expansion 
of the legal profession and make 
recommendations to the Board of 
Governors on available solutions. 
The February issue of The Florida 
Bar Journal will be devoted to this 
subject. 

The Public's Inaccurate Image of 
the Lawyer—The Florida Bar has 
made an affirmative public 
relations effort to correct the 
inaccurate public image of Florida 
lawyers. We have a new director of 
public affairs in Tallahassee, 
Catherine Setzer, who is embarking 
upon an ambitious program 
highlighting the efforts of the 
overwhelming majority of Florida 
lawyers who are working to serve 
the best interests of their clients and 
the public. 

The public has heard too much 
about the transgressions of a small 
minority of lawyers and too little 
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about the honorable and 
commendable majority. This year 
the Board of Governors wisely 
defeated by a two-thirds majority a 
move to throw grievance trials of 
lawyers open to the public prior toa 
finding of guilty, partly because of a 
heavy volume of mail from lawyers 
expressing opposition to the 
proposal. If another effort should 
be made next year, be sure to let 
your Board of Governors 
representative know how you feel. 
In my opinion, the resulting 
derrogatory daily newspaper and 
television coverage would be 
disastrous to the lawyers’ public 
image. 

Many of the actions taken by the 
Bar in recent months have received 
very favorable coverage and 
comment by the news media. The 
Bar is aggressively “cleaning its own 
house,” and most of the media now 
realize this. Television spots and 
other means are being utilized to 
improve our public relations and 
will be increasing. 

Legal Ethics—We have this year 
quadrupled our budget allocation 
to our five Florida law schools, to be 
used to develop new legal ethics 
programs or to strengthen 
programs already in existence. 

In addition, I have been 
endeavoring to include more legal 
ethics in the Florida bar 
examination. I am happy to advise 
that beginning in July, the bar 
examination will include a separate 
section, Part III, devoted solely to 
legal and judicial ethics, and 
regardless of the applicant’s grade 
on Parts I and II, no one will be 
admitted to The Florida Bar unless 
Part III is passed. Because a heavy 
majority of our 2,000 yearly ad- 
mittees are from out-of-state and 
the vast majority of these have had 
no ethics training whatsoever, the 
Bar has inherited many problems. 
However, this should bring about a 
major improvement, and the Bar is 


indebted to the Florida Supreme 
Court. 

Local bar associations, too, have 
become cognizant of the need to 
emphasize legal ethics. Many have 
held or are planning professional 
responsibility seminars for the 
members of their association. For 
example, the Hillsborough County 
Bar Association now requires ethics 
seminar attendance as a 
prerequisite to admission, and it 
had over 100 attendees at its recent 
seminar. I hope other bars will 
follow suit. 

Communications between The 


Florida Bar and Its Members— 


Lines of communication between 
the Bar and the Florida lawyer have 
been opened and expanded by your 
representatives on the Board of 
Governors, by the publication of 
The Florida Bar News, and by the 
creation this year of a new Florida 
Bar committee, the Member 
Relations Committee, whose sole 
responsibility is to improve such 
relations. 

Once again, I urge you to voice 
your opinions to your representa- 
tive on the Board of Governors, 
whom you have elected by your 
ballot at the circuit level. You will 
find each member of the Board 
receptive to your suggestions and 
questions concerning any issue 
facing the Bar. 

Strengthening of Local Bar 
Associations—The Florida Bar 
Caravan, which was such a success 
last year, will be taken to various 
parts of the state during the first 
week of March. Our Local Bar 
Association Liaison Committee, 
chaired by Tom Ervin of 
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Tallahassee, has been aggressively 
seeking to bridge the gap which had 
developed between the local and 
state bars. 

Closer Ties with Groups 
Composed of our Members on the 
Judiciary—There has been 
increased interaction between the 
Bar and various judicial groups by 
reason of a special committee 
appointed, resulting in a greater 
awareness of the concerns of both. 

Closer Working Relationships 
with our Law Schools—The Bar has 
attempted to remain in communica- 
tion with all of our law schools, with 
an emphasis on ways in which we 


can assist in maintaining the high 
caliber of Florida law graduates. 
We have invited, and received, 
participation of the law school 
deans at our Board meetings. I have 
spoken at several of our law schools, 
and our Committee on Legal 
Education has done an excellent job 
thus far. 

A Strong Disciplinary Program— 
Through an increase in staff and 
budgetary allocations, our 
disciplinary program has been 
“beefed up” considerably. The 
number of cases in which orders of 
discipline or admonition were 
issued during the year just ended 
was approximately 35% greater than 
in 1974. We have significantly 
speeded up the grievance process 
and find our present Florida 
Supreme Court receptive to the 
Bar’s program of discipline of those 
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Attractive, made of imitation b 
will keep the Journa/ accessible while storing one year’s issues. Clear 
pocket for labeling year and volume. Now with extra wire for all 10 issues. 
Order yours today! $3.50 includes shipping. 
Add 4% sales tax. 
THE FLORIDA BAR JOURNAL 
Tallahassee, Florida 32304 


Custom designed 


Florida Bar Journal 


eather with gold imprinting, Durable, 


few attorneys whose unethical 
conduct subjects us all to public 
criticism. 

Continued Strong Legislative 
Efforts—Our Legislation Commit- 
tee, chaired by William Sherman, 
has been doing an excellent job of 
insuring that the Bar has input to the 
lawmakers on any legislation which 
may have an impact on the legal 
profession in Florida. Currently 
under consideration are methods by 
which the Bar may recognize the 
members of the Legislature who 
have done the most to protect and 
strengthen our system of 
jurisprudence, and by which the 
Bar will communicate, on a year- 
round basis, with the members of 
the Legislature. We now have top- 
flight lobbyists working for the Bar, 
in addition to Dick McFarlain’s 
experienced staff personnel. 

Better Relationships with the 
News Media—In my travels during 
the past six months, I have made an 
effort to meet with representatives 
of the news media, newspaper, 
television and radio, throughout the 
state, to apprise them of the 
constructive things The Florida Bar 
is engaged in, and to candidly 
answer the questions which they 
raised. This has been enlightening 
for us both, and I am pleased that 
several articles and editorials 
favorable to lawyers and our Bar 
have resulted. 

In December, the Bar, in 
conjunction with the press, 
sponsored a most successful Media- 
Law Conference. The difficult day- 
to-day issues of common concern to 
the media and the Bar were 
discussed. Enthusiastic letters from 
media personnel evidence that our 
mutual efforts are indeed bridging 
the communication gap which had 
widened in recent years. 

Although I have stressed 
increased efforts in the foregoing 
areas, I do not feel that there has 
been any decline in the other 
traditionally exceptional services 
provided by The Florida Bar. This 
has only been possible through an 
increase in our staff personnel and 
facilities, and truly Herculean 
efforts on the part of staff and Bar 
workers alike. I will continue to 
welcome your suggestions and 
active efforts on behalf of The 
Florida Bar. 


J. Rex Farrior, Jr. 
President 
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UNHAPPY 
THE $100,000 MISTAKE 


Attorney malpractice versus 
legal research. In the case of 
Smith v. Lewis decided January 
20, 1975, and reported in 
13 Cal 3d 349, 530 P. 2d 589, the 
Supreme Court of California, In 
Bank, held that the defendant 
attorney failed to perform 
adequate research into his 
client’s position in a divorce case 
and upheld an award of 
$100,000. 


The Court took the position 
that an attorney has an obligation 
to his client to undertake 
reasonable research in an effort 
to discover those additional rules 
of law which, although not 
commonly known, may readily 
be found by standard research 
techniques. 


The Court recognized that an 
attorney may have occasion to 
select from various alternative 
strategies but quoted the devas- 
tating language of the Ninth 


Circuit in Pineda v. Craven (9th 
Cir. 1970) 424 F. 2d 369, 372: 
“There is nothing strategic or 
tactical about ignorance... . 


The Court noted that an 
attorney assumes a duty to 
familiarize himself with the law 
as it reflects on his client’s 
position and this is true even as to 
unsettled areas of the law and 
doubtful matters. The Court 
stated that the attorney is 
expected to perform sufficient 
research to make an informed 
and intelligent judgment for his 
client. 


Don't put yourself in the 
position of making an 
uninformed judgment that could 
result in a malpractice suit 
against you. 


Utilize the services of Legal 
Research Associates. Give us the 
facts. We'll do your research and 


AFFIRMED! 


give you the case law to back up 
your position. 


We can record your case 
directly from the telephone if 
you wish and begin work 
immediately. Write or call for 
our brochure or information. 
Available 24 hours a day, every 
day. 


LEGAL 
RESEARCH 
ASSOCIATES 

INC. 


P. O. BOX 7415 
FORT LAUDERDALE, FLORIDA 33304 


Phone (305) 561-0320 
— 24 HOURS — 


“A PROFESSIONAL LEGAL RESEARCH 
CONSULTING SERVICE FOR ATTORNEYS” 
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View from Insurance Industry 


Having read comments in this 
month’s [November] Journal relative to 
a Miami Herald editorial, we are 
compelled to respond. 

First, let me assure you that the 
insurance industry has tolerated, for 
years, Miami Herald editorials where 
we have been accused, without proof, 
of numerous improprieties, up to and 
including total ineptness. Therefore, we 
would like to welcome you to the 
Herald “zap club” and assure The 
Florida Bar that they are now members 
of an elite group. 

On a more serious note, let me put 
into perspective much of the dialogue 
that has appeared in the press between 
the Bar and the insurance industry 
during recent months. 

On August 11, 1975, we arranged a 
meeting with Insurance Commissioner 
Phil Ashler, Speaker Don Tucker and 
Senate President Dempsey Barron to 
discuss the auto and workmen's 
compensation insurance crisis in 
Florida. We suggested several 
legislative changes needed to assure a 
healthy and viable insurance market 
without having to ask for rate increases 
every six months. Such increases create 
a hardship on all Floridians during these 
difficult times. Our presentation was to 
offer suggestions for limiting the drain 
of dollars from the companies, as 


LETTERS 


opposed to turning up the faucet twice a 
year. 

Our recommendations included: A 
review of the equitable distribution rule 
under the ““No Fault” statute, 
comparative negligence, the direct 
action statute, a clearer definition of 
permanency, uninsured motorist 
coverage, plus others. Also included 
was a discussion of claim fraud in South 
Florida and a suggestion that this 
situation be investigated. 

Unfortunately, the latter was the only 
item the press either understood, or 
thought worthy of reporting. However, 
at no time did we suggest that claims 
fraud in Dade County was the sole 
reason for higher auto insurance rates. 
This was only one of 12 items we 
attributed to the rising cost of insurance. 

Richard McFarlain, who does a 
splendid job of representing the Bar, 
responded to the press with some 
indignation and rightly so. We, in turn, 
issued a rebuttal statement on behalf of 
the insurance industry. Finally, we 
decided that a shouting match in the 
press would do nothing for either of us 
and ceased such activity. Since this 
head-on collision between Dick 
McFarlain and myself, we have 
received 100% cooperation from the 
Bar. McFarlain has asked for any and all 
incidences of alleged fraudulent 
activities involving attorneys. We have 
asked all of our member companies to 


DAYTONA DATA CENTER 


P.O. BOX 2119 Ph. 904/252-3633 AMORTIZATION SCHEDULE 
Daytona Beach, Florida 32015 


ORDER FOR LOAN 


In and Out Same Day 


A New Concept in Loan Schedules Est. 1949 
Amount of Loan Interest Term of Monthly Add’! Month of 
$ Rate Loan Payment Sets 1st Paym't 
% $ $1.00 ea 


Either Term or Payment Must Be Shown 


Show Month of 1st Payment if Dec. 31st Totals Are Desired 
Unless Indicated, Payments Will Be Monthly Including Interest 


If Interest on 1st Payment is Less Than 30 Days, Indicate 


Price $1.50 Prepaid, 10 or More $1.25 Each. 
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send such information to us for review, 
and we will deliver a copy to the Bar. 
We are grateful to The Florida Bar for 
this cooperation. 

In conclusion, we commend the Bar 
for their efforts in maintaining proper 
ethics and discipline within the 
organization. We agree that a minute 
minority may be abusing the system; 
however, the insurance industry has 
confidence in the Bar and its ability to 
weed out this irresponsible minority. 
We look forward to continued, 
excellent rapport with your staff and 
the entire Florida Bar. 


Prentiss R. MITCHELL 
Associate Director 

Florida Association of Life and 
Casualty Insurers, Inc. 


The King’s English 


In the October 1975 issue, you 
published two articles on “Freeing the 
King’s English,” which were long 
overdue. 

I congratulate you. 

When I first started practicing law 
over 50 years ago, I had a hard time for 
awhile. I suspected some of the lawyers 
and some of the judges as being 
dishonest, but in time I found that they 
were not dishonest, but that they did not 
know how to read or write with real 
understanding. 

These articles show that the law is not 
a very learned profession. 

The word “rhetoric” is the present 
rage. It is evidence that most of our 
present politicians and members of the 
news media do not know the true 
meaning of the word. 


Epwin THOMAS 
Tampa 


I thoroughly enjoyed reading the 
October issue of The Florida Bar 
Journal and wondered if you would 
allow The Arizona Bar Journal to 
reprint the article “Form as Well as 
Substance,” by Henry P. Trawick, Jr. 

My compliments to you and your 
staff on the continued excellence of 
your publication. 


J. Rince 
Phoenix, Arizona 
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We're good people to know. 
Because you never know 
what will happen next. 


Write or call today for information on 
The Florida Bar insurance plans. 


Major Medical Disability Income 
Expense Protection 
up to $37,500 in protection for you, up to $400 per week income protec- 
your employees and eligible family tion for you and your employees for 


members. accident and sickness. 


Life Insurance Accidental Death 
up to $100,000 low cost term pro- and Dismemberment 


tection for you and your employees. up to $200,000 low cost 24-hour 
accident protection for you and 
your employees. 


Lawyer's Liability 
Package Workmen’s 
$100,000 or more liability protec- Compensation 


tion (including professional liability 
protection) plus “all risk” office 
professional property protection. 


protection from your statutory lia- 
bility under Florida’s Workmen's 
Compensation Law. 


Hospital Indemnity 


$50 a day in supplemental cash for 
extra hospital expenses for you and 
eligible family members. 


Poe &Associates, Inc. 
P.O. Box 1348/Tampa, Florida 33601 

Telephone (813) 228-7361 

Administrators for The Florida Bar insurance plans 


Poe and Associates, Inc. » 


P.O. Box 1348 
Tampa, FL 33601 


I'd like details on the following insurance plans of The Florida Bar: 


Major Medical Expense Lawyer’s Liability Disability Income 
Life Insurance Package Accidental Death and 
Hospital Indemnity Dismemberment 


Workmen’s Compensation 


Name Address 


City State Zip 


Age Telephone Date & 
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BY ELLEN BRADFORD 
AND CATHERINE SETZER 


Women lawyers in Florida do not 
agree on whether they are 
discriminated against because they 
are women lawyers or because they 
are women. But the majority agrees 
that there is an attitude on the part 
of those with whom they must deal 
as lawyers that even today cannot 
be termed 100% cooperative. 

Lessening of discriminatory 
pressures, they feel, might be on the 
horizon in the persons of the new 
women lawyers graduating now 
from law schools in ever-increasing 
numbers. These new sisters in the 


Ellen Bradford is editorial assistant for the 
Journal staff and Catherine Setzer is director 
of public affairs for The Florida Bar. 
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profession are helping to make 
those now practicing less “rare” and 
consequently a new attitude is 
developing. 

The Florida Bar Journal recently 
sent a questionnaire to all women 
members of The Florida Bar to 
determine, from personal accounts, 
if they feel discrimination. The 
questionnaire sought to discover to 
what extent, and in what work 
areas, if any, discrimination existed. 
Of the 620 women members, 224 
responded. 

Of those responding 53% felt 
discrimination while in law school, 
67% felt discriminated against while 
seeking employment, and 61% felt 
discrimination in their day-to-day 
law practice. 

Twenty percent of those 
responding felt no sex discrimina- 
tion whatsoever. A profile of this 


Carol Gregg Jones, instructor and 
supervising attorney for Florida State 
University Legal Services Clinic and a 
first year member of The Florida Bar, is 
one of 620 female members. 


group's other responses showed a 
direct correlation between their 
class standing in law school, 
indicating that superior perform- 
ance offsets traditional and cultural 
grouping. Of the group that felt no 
discrimination, 24% were first in 
their class compared to 7% of the 
general responses. Ninety-seven 
percent of these were in the top 
third of their class compared with 
88% for all women lawyers 
responding. Their other character- 
istics followed the general 
responses; salary ranges were the 
same. 

The possibility that judges and 
fellow attorneys are becoming 
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WOMEN LAWYERS 


sensitized to Women’s Lib, and are 
letting that fact influence their 
attitudes toward fellow attorneys 
who happen to be women, is only 
slowly becoming evident. 

One recent graduate says: “When 
I telephoned in response to an 
advertised position, a male attorney 
exclaimed, ‘My God, Women’s Lib 
sure moves fast.’ Subsequent 
interview seemed preoccupied 
with my childbearing abilities.” The 
same respondent says this was an 
isolated incident in her case, but 
many of her fellow female lawyers 
reported the same type of 
“disbelief” on the part of male 
lawyers and judges that women 
could be serious about a law career. 

In law school some faculty 
members regularly exhibited 
antagonism toward female 
students, the survey revealed. 


“I consider it to be a test 
of my endurance and 
staying capacity that I 
managed to graduate from 
law school. By the time I 
had done so, the discrimina- 
tory atmosphere within 
which I had spent the last 
three years had not only 
stifled my _ intellectual 
curiosity, at the same time 
failing to present an 
intellectual challenge, but 
had also destroyed any 
desire on my part to 
practice law.” 


“Some professors actually stated 
in open class that it was a shame to 
see a woman take up a man’s place 
in school.” 

“Yes—the professors called on 
the women students much more 
frequently than they did the men. 
This, the profs told me, was to 
prepare us for a tough profession. It 
helped.” 

Some women felt no discrimina- 
tion in law school, or felt it much 
less than they have since they 
became practicing lawyers. Several 
took time to compliment FSU and 
the University of Miami law schools 
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for their fair treatment of women. 

In job hunting many women— 
67%—were aware that the reason 
they were not offered better 
positions was that they were 
women. 

“Many law firms state that they 
already have a ‘woman in their firm’ 
so they don’t need another.” 

“In almost every interview I have 
had, I have been asked if I can type, 
and/or if Iam practicing law to filla 
time gap until I can find a husband.” 

“I interviewed 35 governmental 
agencies in Washington, D.C., and 
was told that they approved of 
women lawyers but ‘would not hire 
a woman for this department 
because the work was too 
important.’ After being hired by a 
government agency I was told that I 
would not be promoted because I 
am a woman.” 

“Sent out 50 resumes, received 48 
letters refusing me an interview. 
(Past experience in law school: five 
legal jobs, third in class, made 
speech at swearing-in ceremony. 
Do the 48 refusals sound suspect to 
you?) At current job, I am about to 
receive $3,000 less per year than 
male holding same position. The 
one firm which granted me an 
interview offered me $8,000 a year. 
Two weeks later they hired a man 
for $12,000 with no past experience 
and mediocre academic record.” 

It was definitely in the area of 
job hunting that Florida’s women 
lawyers felt the most discrimina- 
tion. This area of questioning 


elicited the most telling quotes: 

“Do you plan to get pregnant?. . . 
Hum, we have a Jew and a 
Cuban—maybe we might hire a 
token woman—ha ha.” 

“One interviewed only because 
he believed he could hire a woman 
attorney at a secretary’s salary. 
Another only because he feared 
legal action.” 

Some women lawyers feel 
discrimination from judges, from 
other lawyers, from clients, from 
the public at large, and from the 
Bar. 


“I have been given a very 
hard time by several judges 
in the 17th Judicial Circuit 
because I am a woman. 
One judge refused to 
believe that I was an 
attorney on an ex parte 
hearing and as a result 
refused to even read my 
motion. There is no excuse 


for that kind of conduct.” 


“Another judge embarrassed me 
in front of the whole courtroom by 
requiring me to produce my Bar 
card before I could present my case 
even though I had appeared in 
chambers before him three times 
before and he had never asked me 
for it.” 

“Yes, especially from older, 
established male lawyers and 
judges. I am often told that I should 


University, Oxford, England. 


For details write: 


FLORIDA STATE’S FOURTH ANNUAL 
SUMMER QUARTER IN LAW 
AT OXFORD 
ABA-AALS accredited 


Five-week session at St. Catherine’s College and St. Edmund Hall, Oxford 


Residence Dates: July 5 - August 10, 1976 
Courses include International Law, History of the Common Law, 
Comparative Land Use Planning, and selected American courses. 


There will be legal field trips to London (one-hour train trip), and the famous 
Bodleian Law Library in Oxford will be available for your use. 


Director, Summer Program 
in Law at Oxford 

Florida State University 

College of Law 

Tallahassee, FL 32306 


(Details also available on request for eleven week summer session in Tallahassee and 
summer program in Belgrade, Yugoslavia with Center for Slavic Studies.) 
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be in the kitchen, barefoot and 
pregnant.” 

In the 20% of women lawyers who 
said they had never experienced 
discrimination in their practice, 
some mentioned that judges and 
fellow attorneys were especially 
helpful. 

“I think other lawyers and the 
public are making a great effort to 
overcome their past prejudices. I 
am very pleased with the rate of 
progress.” 

The Journal questionnaire sought 
suggestions from women lawyers 
about what the Bar could do to help 
women in law. It also asked what 
women lawyers themselves felt 
they could do to change 
discriminatory attitudes in general. 

Their complaints about unequal 
treatment from the Bar generally 
took the form of suggestions for 
equalizing the status of women 
lawyers with that of their male 
peers. 

“Cessation of mailings to ‘Dear 
Sir’; cessation of insurance plans 
and vacation plans ‘for you and 
your wife’; refusal to carry ads [in 
News and Journal] geared to ‘bright 
young men’; refusal to print 
cartoons such as female judge who 
cannot make up her mind.” 

More than 10% said they felt the 
Bar should include women on the 
Board of Governors. [Those 
positions are elective and 
candidates offer themselves for 
office.] Many asked that a 
proportionate number of women 
be appointed to committees and 
judgeships. 

A count of women judges in 
Florida (excluding municipal 
judges) showed that at the close of 
1975, Florida had seven circuit 
court judges, eight county judges 
and one industrial claims judge who 
are women. 

On the 66 standing and ex officio 
committees listed in the Journal 
directory issue for 1975, 61 women 
are members of 35 committees. In 
the nine sections 12 women are 
officers, chairpersons, on the board 
of directors or executive councils. 

What can women lawyers do to 
help themselves attain a more 
favorable attitude from coworkers 
and the public? 

“Women must be matter-of-fact 
about their capabilities, eschewing 
both the clinging vine and the rabid 
feminist approach.” 

“I am of the opinion that a good 
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deal depends on the woman seeking 
legal employment. A law office is 
no place for a subjective viewpoint 
nor a place in which to prove your 
superiority because you are a 
woman.” 


“Governmental pressure 
has opened doors for us. 
Now our actions will have 
to speak for themselves.” 


“Don’t be a ‘woman lawyer’ or 
carry a chip on your shoulder. Just 
concentrate on being the BEST 
lawyer you can.” 

“Women must prove that they are 
capable trial attorneys. Women 
seem to avoid this area of the law.” 

“Women must help other women 
to accept the responsibility that 
comes with equality.” 

Almost every woman who 
answered this question felt that 
women can succeed, despite 
discrimination, with a positive 
attitude toward herself and her 
work. 

The women who reported no 
discrimination in hiring practices in 
their own experiences sometimes 
pointed out that they felt this 
stemmed perhaps from a “reverse 
discrimination.” 

“I hit the right time. Being a 
woman was advantageous.” 

“It’s fashionable to have a woman 
on the staff... .” 

Women who find that being a 
female lawyer is an advantage are in 
the minority by a_ two-to-one 
margin, but they give positive 
reasons for their outlook. 

“It is my feeling that we are now 
equal to men in our field.” 

“I believe it depends totally on 
the woman herself as to how fellow 
attorneys and judges will react to 
her and accept her.” 

“I have run into some very hostile 
people, but it is difficult to say with 
certainty if this is due to my being a 
woman, being young, or if they are 
just generally nasty individuals.” 

Really positive answers to the 
question of women lawyers having 
an advantage because of their 
femaleness were: 

“Absolutely, we're better 
looking.” 

“For some reason, several male 
lawyers feel I am better qualified to 
explain legal technicalities to 
female clients than they can.” 


“. . .in handling rape and sexual 
assault victims, they feel more 
comfortable testifying with a 
woman present.” 

“.. .often men will underestimate 
a woman’s ability and be caught 
unprepared.” 

One question designed to define 
the life style of female professionals 
was quickly rejected as a bad 
question: If married, do you 
consider your career secondary to 
home responsibilities, children and 
husband? One responder pointed 
out, “I object to the phrasing of this 
question. I strike a balance and 
respond to whatever needs are 
more pressing.” 

In answer to other questions on 
the form, 55% of the women 
responded that they were engaged 
in private or firm practice. Twenty- 
two percent are engaged in 
government work, 10% in 
corporation or business, 4% 
judiciary, 3% retired, and 6% other. 

Approximately 38 different areas 
of law practice were listed. Among 
these, most were associated in 
general practice, 19%; real property 
and probate, 18%; criminal law, 9%; 
estate planning, 5%; corporation, 
business, 4% and trial, 2%. In spite of 
many comments received about 
women only being able to handle 
divorces, only 7% listed family law 
as their area of practice. 

Seventeen percent of those 
women responding to the 
questionnaire have been practicing 
law less than a year. Thirty-nine 
percent have practiced from one to 
five years, 15% from five to ten 
years, 16% from ten to twenty years, 
and 13% have practiced over twenty 
years. 

Yearly incomes range from 
$100,000 for 1% of those women 
answering the questionnaire, to 
$10,000 to $20,000 for the largest 
section of respondents, 41%. The 
other 58% reported income ranging 
from $20,000 upward. 

If any conclusions may be drawn 
from this survey it is that sex 
discrimination is felt by the 
majority of the Bar’s female 
members, less in law school and 
most in finding a job. Women 
lawyers who graduate first in their 
class are much less likely to 
experience any discrimination. 
Being female has both advantages 
and disadvantages. This seems to be 
the case with those members of The 
Florida Bar who are female. 0 
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Cross-Examination: 
One Judge’s View 


BY JUDGE JAMES E. ALDERMAN 


Cross-examination is a very 
important part of all trials involving 
questions of fact, whether civil or 
criminal, jury or nonjury. Conflicts 
in the testimony of witnesses must 
be resolved by the finder of fact. To 
assist in the resolution of these 
conflicts there is no substitute for 
skillful cross-examination as a 
means of separating truth from 
falsehood and of reducing 
exaggerated statements to their true 
dimension. If all trial lawyers were 
experienced and skillful cross- 
examiners, trials could be 
conducted faster and the chance for 
miscarriages of justice would be 
greatly reduced. 

Unfortunately, the art of cross- 
examination does not come easily. 
Few lawyers are born with a genius 
for it. As a trial judge I have the 
opportunity to observe and assess 
the effectiveness of cross- 
examination by the lawyers who 
practice before me. From my 
observation it can truly be said that 
all lawyers are not equally 
endowed. The principles of cross- 
examination have long been 
recognized; however, in view of the 
number of lawyers who apparently 
are not aware of or do not 
appreciate their importance, I will 
attempt to summarize a few of the 
more basic concepts. 

When faced with a hostile 
witness, the cross-examiner must 
first decide whether he should 


cross-examine at all. Has the 
testimony injured your side of the 
case? If not, the witness should not 
be cross-examined unless there is a 
probability of eliciting new facts 
favorable to your case. Questions 
should not be asked recklessly, 
without any definite purpose. 
Unskillful questions are worse than 
none at all. If cross-examination is 
used as a fishing expedition, in most 
cases what you catch will not be to 
your liking. Nothing is more absurd 
or a greater waste of time than to 
cross-examine a witness who has 
testified to no material fact against 
you. And yet, strange as it may 
seem, the courts are full of lawyers, 
young and old, who feel it is their 
duty to cross-examine every witness 
who is sworn. As a result, in many 
cases a witness who might have 
been disposed of as harmless by 
mere silence, develops into a 
formidable obstacle in the case. 

If the witness has testified to 
material facts harmful to your client 
it becomes necessary to attempt to 
break the force of his testimony. 
You can be assured that any witness 
who has sworn positively to a 
certain set of facts, even if he has 
inadvertently stretched the truth, is 
not going to be induced easily to 
acknowledge his mistake. Most 
people are not really aware of the 
frailty of their own powers of 
observation. 

Very little can be gained by 
allowing the witness to suspect, 


James E. Alderman is a circuit judge in 19th Judicial Circuit in 
Fort Pierce, his birthplace. He earned the B.A. from the 
University of Florida in 1958 and the L.L.B., University of 
Florida, 1961. He practiced law in Fort Pierce from 1961-1971 and 
became county judge of St. Lucie County on September 1, 1971. 
He has served as circuit judge since January 2, 1973. 


from your manner toward hin at 
the start, that you distrust his 
integrity. If on the other hand, your 
manner is courteous and 
conciliatory, the witness may lose 
his fear and apprehension of you 
and may be induced to enter into a 
discussion of his testimony in a fair- 
minded spirit, which, if you are 
clever, will soon disclose the weak 
points in his testimony. It is simply a 
matter of being able to catch more 
flies with honey than with vinegar. 
A shouting, argumentative and 
browbeating cross-examination 
more often than not elicits 
sympathy for the witness under 
attack and does more harm than 
good. 

You should always remember 
that the object of cross-examination 
is to break the force of adverse 
testimony. A futile attempt on your 
part may only strengthen the 
credibility of the witness. Cross- 
examination should emphasize the 
weak points of the witness’ 
testimony. It may be that the 
witness’ situation in respect to the 
parties or the subject matter of the 
suit should be disclosed, to show 
that his testimony has been shaded 
somewhat in favor of the side for 
which he is testifying. It may be that 
he has a direct interest in the result 
of the litigation, or is to receive 
some indirect benefit therefrom. Or 
he may have some other tangible 
motive which he can gently be 
made to disclose. Perhaps the 
witness is only suffering from a 
partisanship of which he himself is 
not aware. If may be that the 
witness was not in a position to 
observe or know the facts about 
which he so glibly testified. 
Perhaps, even if he was ina position 
to observe or know the facts about 
which he testified, he does not have 
the ability to relate accurately what 
he saw or heard. It is one thing to 
have the opportunity of 
observation, or even the 
intelligence to observe correctly, 
but it is another to be able to retain 
accurately for any length of time 
what one has seen or heard. What is 
perhaps more difficult is to be able 
to describe it intelligibly. Many 
people are reluctant to admit they 
do not know, and although 
perfectly honest in intention, they 
are apt to complete their story by 
recourse to their imagination. 

Every trial lawyer should also be 
aware that his success in the 
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courtroom depends not only upon 
what he says but upon how he says it 
and the general impression that he 
makes. The lawyer who has a 
pleasant personality; speaks with 
frankness; appears to be an earnest 
searcher after truth; is courteous to 
those who testify against him; 
avoids delaying constantly the 
progress of the trial by innumerable 
objections; seems to know what he 
is about and sits down when he has 
accomplished it; and exhibits a 
spirit of fair play on all occasions— 
creates an atmosphere in favor of 
the side which he represents. On the 
other hand, the lawyer who wearies 
the court and the jury with endless 
and pointless cross-examination; is 
constantly losing his temper and 
showing his teeth to the witness; 
wears a sour, anxious expression; 
possesses a monotonous, rasping, 
penetrating voice; presents a 
slovenly, unkempt personal 
appearance; is prone to take unfair 
advantage of witnesses or counsel, 
and seems determined to win at all 
costs—soon prejudices a jury 


against himself and the client he 
represents. 

Every lawyer should recognize 
the importance of cross- 
examination and continually strive 
to improve his ability. Careful 
preparation, study, personal 
experience and the emulation of 
others trained in the art are the 
surest means of attaining 
proficiency in the use of this very 
essential tool of a competent 
lawyer. By the proper use of cross- 
examination, the lawyer serves the 
best interests of his client and the 
administration of justice. O 


The concepts contained in this article are 
not original. They have been extracted from 
The Art of Cross-Examination by Francis L. 
Wellman. This fine book, first published in 
1903, is no longer in general circulation. Mr. 
Wellman’s thoughts on cross-examination as 
herein expressed have been confirmed by 
my personal experiences and observations as 
a trial lawyer and trial judge. In view of the 
number of lawyers who apparently are not 
aware of, or do not appreciate the 
importance of these basic concepts, | am 
taking the liberty of repeating them in this 
article. 


AMAZING 
OFFER 


Many cancers are 
curable if detected early. 
Take advantage of this fact. 
How? By taking some time 
once a year and getting a 
checkup. Then you'll know 
how healthy you are. Then 
you'll know how to keep 
that way. How about start- 
ing right now? Today. 
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But were always too busy to ask 


March 19 and 20, 1976 
Holland Law Center 
University of Florida 
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ANNOUNCING .. .The Second Annual Criminal Law Committee Seminar: 
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What are the ten points overlooked by every attorney introducing or opposing breathalyzer evidence? What are some of the 
wonders inherent in Florida’s New Criminal Code? How effective are new methods of electronic surveillance? What are the most 
successful trial techniques now being used by Federal Prosecutors? 
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cited by Senator Sam Ervin as “one of the wisest people | know,” on the subject of electronic surveillance. Professor Westin, 
principal consultant to the Senate Committee which drafted the Federal Privacy Act of 1974 and a Presidential Appointee to the 
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Burning 
Waters 


BY HERBERT L. MARKOW 


Noel Mostert’s “Supership”! 
stirred more than the literary world 
when he warned of the oil pollution 
hazards of supertankers, of their 
inadequate construction, of their 
inadequate equipment safeguards, 
and of their manning by unqualified 
crews. Subsequent tanker 
mothballings have not abated the 
spills of which he warned. 

“60 Mile Oil Spill Spreads Off 
Keys” headlined the Monday, July 
21, 1975, Miami Herald in reporting 
a tarry mess as wide in places as two 
miles extending from beyond the 
Marquesas to Big Pine Key. Boaters 
off Big Pine Key had notified the 
Coast Guard the preceding 
Saturday at 6:35 p.m. but the spiller 
was not later identified despite a 
sustained Atlantic Coast search by 
the Coast Guard. 

On August 15, 1975, came the 
news of Globtik Sun, a 33,000 ton 
British tanker that struck a drilling 
platform in the Gulf south of Lake 
Charles en route Baytown, Texas, 
from the West Indies. It was 
abandoned with a holed bow and 
multiple fires aboard which 
threatened to touch off 15 million 
gallons of crude which already had 
leaked a burning pool in the Gulf. 
Although in open sea, the incident 
highlights a scarcely recognized 
peril to life and property—burning 
waters. Law, as a mirror of society's 
events and concerns, shows how the 
excitement over the environment 
hit us with sudden impact. 

10 p.m. November 18, 1952, was 
just a time of night on Philadelphia's 
Schuylkill River as a tug carried a 
mud scow downriver at its port 
side. Automobiles crossed a nearby 
bridge overhead. Tankers loaded or 
discharged oil at a refinery about 
3500 feet off the tug’s beam, one of a 
number of such facilities along the 
river. The tug crew heard a 
rumbling and the river around them 
exploded into a private universe of 


A fireball erupts from this pleasure craft, polluting the air and water. Concern for 
loss of life-and property is the major consideration in boat explosions, but 
environmental damage is beginning to get attention too. 


fire rising higher than the peaks 
could be seen, burning for five 
minutes. 

It was impossible to stay on deck 
where the heat reached 1800° to 
3800° F, and the crew fled to the 
engine room and shut the hatches. A 
man in the wheelhouse died when it 
burned. When it seemed the tug was 
doomed the engines were stopped 
so the men could jump overboard 
from the stern. One of these was lost 
and his administrator sued the tug 
owner for wrongful death in 
admiralty.2 

In retrospect it is notable that no 
mention of fault for pollution nor of 
private or governmental duties 
appeared in the case. Presumably 
towing was a dirty and hazardous 
business in dirty waters and 
pollution was a fact of life. The tug 


owner claimed freedom from fault 
and the trial judge agreed, finding: 
Highly imflammable vapors from 
petroleum products accumulated 
extensively over the river surface 
and were ignited by an open flame 
kerosene lantern at the rear port 
corner of the scow’s deck. The light 
was only three feet above the water 
but had it been placed the required 
height of at least eight feet® the 
vapors would not have ignited. 
However, that height-of-light 
violation did not impose liability in 
this case because the purpose of that 
rule was solely to prevent 
collisions,4 and no collision was 
involved. The court of appeals 
affirmed.5 

The Supreme Court, 5 to 4, 
reversed.6 The controlling Jones 
Act? expressly encompassed all 
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statutes governing claims for death 
as in railroad worker cases. 
Railroading and seafaring are 
hazardous occupations. Thus, 
violations of federal safety laws 
give rise to liability without regard 
to negligence if the particular 
violation (height-of-light) 
contributes to death without regard 
to whether it results from the 
violation the statute sought to 
prevent (collision between vessels). 
Would the court have ruled the 
same way today? The Jones Act is 
unchanged but not environmental 
indifference. 

There was no hint of the sources 
or kinds of petroleum products 
around the tug and scow.* The trial 
judge speculated in passing that 
ignition could have come from an 
automobile or a cigarette-smoking 
pedestrian crossing the bridge, but 
he retreated to the kerosene lamp. 
Third party defendants would 
appear in time. 

Inland waters once more were 
struck in November 1959 when 
flames swept the surface of the 
Houston Ship Channel. Again, 


petroleum products from an. 


undisclosed source were set off by 
an unmentioned igniter. Shortly 
after midnight, burning waters 
ignited oil barges alongside S.S. 
Amoco Virginia, then hit the tanker 
which was loading six million 
gallons of gasoline and heating oil. 
The fire was fought by fire 
departments from Houston and 18 
surrounding communities and a 
flotilla of Coast Guard vessels from 
along the coast under the command 
of the captain of the port. By dawn 
it was almost under control but 
chemical foam from every 
available source in the area was 
exhausted. The fire rebuilt and the 
captain of the port organized a local 
war. From noon for seven hours the 
Air Force and Navy air-lifted into 
Ellington Field half a_ million 
pounds of foam in 47 flights 
involving also 400 Air Force and 
Navy personnel and their vehicles, a 
fitting subject in the current vogue 
of catastrophe films. The fire was 
extinguished. 

The United States filed a 
maritime salvage claim against the 
vessel and remaining cargo for 
expenses and services only of the 
Air Force and Navy for the airlift; 
but by the end of that litigation in 
1969 there still was no mention of oil 
pollution responsibilities and the 
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innocent S.S. Amoco Virginia had 
to bear these expenses.!° 

Before entry into the new 
antipollution era there was another 
spectacular holocaust of burning 
waters when Cleveland’s Cuyahoga 
River, termed a flammable sewer, 
in 1969 nearly destroyed two 
railroad bridges by fire."! 

1970 is acknowledged as the 
decisive year of change. The surge 
of public interest for the 
environment created a mystique for 
which the signal date has been 
attributed variously such as Earth 
Day, April 22 of that year. But the 
cited issue of Fortune'? devoted 
entirely to pollution was not 
prepared in a matter of days. 
Legislation and litigation showed a 
parallel thrust. Summarily, we can 
accept the Council on Environmen- 
tal Quality’s First Report (page 5): 
No man can say for sure how or why the 
environment burst into national prominence 
in 1970. Certainly national concern had been 


mounting for a long time, and the tempo had 
increased greatly in the last decade. 


Governmental agencies began to 
act. An oil spill was discovered near 
a tanker moored at a pier in Long 
Beach Harbor October 3, 1969. 
California immediately obtained a 
warrant of arrest in rem against the 
vessel to impose a maritime lien for 
a maritime tort in the absence of a 
specific statutory lien.'*’ Counsel for 
the vessel, of foreign registry never 
before in United States waters and 
without expectation of return, 
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moved to dismiss alleging that 
maritime torts were limited to 
collision and personal injury cases. 
The court held otherwise, saying:'4 


Oil pollution of the nation’s navigable waters 
by seagoing vessels both foreign and 
domestic is a serious and growing problem. 
The cost to the public, both directly in terms 
of damage to the water and indirectly of 
abatement is considerable. In cases where it 
can be proven that such damage to property 
does in fact occur, the governmental 
agencies charged with protecting the public 
interest have a right of recourse in rem 
against the offending vessel for damages to 
compensate for the loss. 


After trial the vessel was held liable 
for cleanup costs.' 

Next, a tanker was unloading at a 
terminal on April 15, 1970, when the 
onshore transfer line ruptured 
spilling oil into Baltimore Harbor. 
Maryland sued the tanker and 
terminal companies for damage to 
state waters as well as costs of 
abatement. The court held in 1972'6 
that although the negligent rupture 
took place on land it became an 
admiralty case when oil wrongfully 
polluted the navigable waters caus- 
ing the injury; thus, by its public 
trusteeship the state had the 
inherent power in the absence of a 
statute to protect the public welfare 
by legal action for this negligent 
injury. 

Legislatively, the Federal Water 
Pollution Control Act,’ effective 
April 1970, prohibited discharge of 
harmful amounts of oil into United 
States waters; it required reports to 
the Coast Guard of accidental 
discharges; it regulated oil transfer 
operations, vessels and terminals; 
and it subjected shipowners and 
terminal facilities to liability for oil 
spill cleanup costs incurred by the 
federal government. 

Right behind it came Florida’s Oil 
Spill Prevention and Pollution 
Control Act, effective July 1970,'* 
but a group of business associations 
involved in the oil industry in 
Florida sued to enjoin its 
enforcement.!? It imposed liability, 
without regard to fault, for 
damages incurred by the state or a 
private person because of an oil 
spill, and it required bulk oil 
handlers around the waters to 
establish evidence of financial 
responsibility by insurance or 
surety bond. It also required certain 
gear and equipment for prevention 
of oil spills. A three-judge court held 
it an unconstitutional intrusion into 
federal jurisdiction. 
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BURNING WATERS 


The Supreme Court reversed.?° 
The Florida act, per se, did not 
invade a regulatory area preempted 
by the federal act which related to 
recovery of federal cleanup costs; 
the Florida act related to recovery 
of Florida cleanup costs, and there 
was no conflict; the federal act 
waived preemption of liability for 
oil spills in state waters. 

Spills of oil and hazardous 
substances were mounting: 3,711 
for 1970, 8,736 for 1971, 10,000 
estimated for 1972,2' so Congress 
tightened the law with Federal 
Water Pollution Control Amend- 
ments of 1972.22 Rear Admiral 
William M. Benkert outlined the 
Coast Guard's duties, programs and 
policies thereunder:?° 

Surveillance: Coast Guard 
aircraft with infrared and 
untraviolet detection sensors patrol 
high density shipping areas on 
statistically prepared schedules in 
the mode of city police patrols in 
high crime areas; fixed systems are 
maintained for major port areas; 
small search and rescue units are 
used in outlying areas; and research 
was undertaken for long range 
weather airborne pollution sensors. 

Equipment: Air transportable 
self-contained pumping systems to 
offload oil are used to avert 
discharge from distressed vessels. 
A High Seas Oil Containment 
Barrier System, also air 
transportable, is used to confine 
pollutants in the water. A High Seas 
Recovery System can recover oil at 
2,000 gallons a minute in 5 foot seas 
and 20 mph winds. 

Personnel: National Strike Force 
Teams are deployed for Atlantic, 
Pacific and Gulf areas for 
immediate’ response to pollution 
incidents to lead and support local 
officials and resources which 
include local Coast Guard 
personnel having Coast Guard 
training in pollution response 
techniques extending also to 
captain of the port units. 

Enforcement: District comman- 
ders were given guidelines under 
the act** pursuant to a policy that 
every reported or discovered 
discharge be investigated and be 
assessed a civil penalty 
appropriately. 


The Admiral’s outline is being 
followed. For the Florida Keys spill 
the Coast Guard flew in personnel 
specialists and equipment from Bay 
St. Louis, Miss. Damage was 
comparatively slight but cleanup 
costs mounted. After months of 
testing oil samples from suspect 
ships the Coast Guard announced 
November 7, 1975, that the Garbis, 
of Liberian registry, owned in 
London, was to be charged as the 
spiller to face some $367,000 
cleanup costs, civil penalty of 
$5000, and, for the captain who 
failed to notify, up to $10,000 fine 
and one year imprisonment—all 
sobering prospects. 

Enforcement policy was stern. In 
U.S. v. Boyd® a crewman, while 
transferring oil, accidentally 
knocked the hose out of the tank 
spilling about 30 gallons into 
navigable waters. Capt. Boyd knew 
but failed to report it to the Coast 
Guard for which he was charged 
with violation of 33 USC §1161(b) 
(4), now §1321(b)(5). Regulations 
defined a harmful discharge as any 
oil which will produce a sheen on 
the water. The court overruled his 
defense that such a standard viola- 
ted due process on the ground of 
vagueness. The court’s pronounce- 
ment of the law was the ultimate in 
clarity: “If you can see it, report it!” 

Identity of person-in-charge for 
reporting purposes can be a 
problem. In U.S. v. Mackin 
Construction Co., Inc.,**° the 
defendant company had an order to 
deliver a “tankload”—approxi- 
mately 140 barrels—to North- 
hampton Cutlery Co., which was 
done at 5 a.m. December 27, 1972. 
The driver connected to the fill pipe 
leading to a 10,000 gallon tank in the 
building, started his pump, then sat 
in his truck the usual 37 minutes 
pumping time. Cutlery apparently 
over-ordered because the driver 
discovered that the vent pipe on the 
roof of the building overflowed, oil 
ran down the back of the building, 
thence to a roadway depression, 
down an enbankment and into the 
Mill River. The river was not 
navigable but was a tributary of the 
Oxbow, which was navigable and 
which led into the Connecticut 
River, also navigable. Mackin was 
charged with violation under 33 
USC §1321(a)(10), failure of a 
person in charge of an offshore 
facility, including rolling stock, to 


report, and 33 USC §407,?’ unlawful 
discharge into navigable waters. 

Mackin was found not guilty of 
the §1321(a)(10) violation within its 
meaning because the tank in the 
building was itself the discharging 
facility and not in Mackin’s charge 
for reporting purposes in spite of 
the oversight in the pumping 
operation. However, 33 USC §407 
prohibiting discharge into 
navigable waters is not concerned 
with who is in charge or in the fault, 
but with the doing of the prohibited 
act. Mackin was guilty of that. 

The S.S. Amoco Virginia (the 
same or its successor), while loading 
oil on March 27, 1974, seeped 
between two ounces and three or 
four gallons down the side of the 
vessel into navigable waters. The 
Coast Guard charged the chief 
mate, his license, and his merchant 
mariner’s document?’ with 
inattention to duty by allowing the 
spill.2® The charge was dismissed.* 

Having speculated on future 
aspects of the Schuylkill River and 
Houston Ship Channel type cases, 
consider the Tamano.*! En route 
Portland on July 22, 1972, M/V 
Tamano struck outcropping of 
Soldier Ledge in Casco Bay, spilling 
100,000 gallons of oil. Maine sued 
for resulting damages: (1) to state 
lands; (2) for payment of third party 
damage claims and cleanup costs 
under a state statute similar to 
Florida’s;*2 and (3) in its parens 
patriae capacity. Tamano asserted a 
claim against the Coast Guard for 
negligence because a misplaced 
channel buoy induced the 
casualty.*3 Tamano conceded 
Maine’s first two rights but moved 
to dismiss as to the third. The court 
held the state had sufficient interest 
in its coastal waters and marine life 
to seek damages in its parens patriae 
capacity. 

Collaterally, commercial 
fishermen, clam diggers, and 
business operators of lodgings and 
other tourist facilities in Old 
Orchard Beach also filed suit 
against Tamano, its owner, captain, 
pilot and pilot association, 
chartered, Maine and the United 
States.*4 The court held that the 
commercial fishermen and clam 
diggers could maintain suit against 
those allegedly responsible for the 
spill because they suffered a loss 
different than the public generally, 
but not the businessmen who 


THE FLORIDA BAR JOURNAL 


: 
4 
i 


claimed loss of customers resulting 
indirectly from pollution of waters 
and beaches. 

These episodes highlight the 
national concern with oil pollution, 
the accompanying stringent 
controls by government, and the 
emergence and awareness of 
private rights for injuries caused to 
innocent parties, all of which is of 
timely civic and professional 
interest. What of burning waters? 
Cleanup costs, damages, 
injunctions, penalties are of small 
moment at a time of fiery 
confrontation. When enforcement 
and restraint reduce the inshore 
hazard below combustible limits in 
major areas of oil pollution there 
can be a corresponding sense of 
relief. Until then, with due 
recognition of the Coast Guard’s 
surveillance programs, the best 
expedient for early warning 
appears to lie with the little fellows 
mentioned in the opening of this 
article: the boaters off Big Pine Key 
and their ubiquitous brethren over 
nine million strong around the 
country who would be the most 
vulnerable in burning waters.> © 
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$1510.41 (a) A discharge may be discovered 
through: (1) A report submitted by a 
discharger in accordance with statutory 
requirements; (2) through deliberate search 
by vessel patrols and aircraft; and (3) 
through random or incidental observation by 
governmental agencies or the general public. 
(b) - - Reports of random discovery may be 
provided by fishing or pleasure boats, police 
department, news media, or others. Reports 
generated by random discovery should be 
submitted to the nearest USCG or EPA 
office. 
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Inquiry: 

It has been suggested that circuit 
judges throughout the state com- 
municate with members of their re- 
spective legislative delegations in 
regard to the state’s assuming 
liability for the eight percent salary 
deduction for retirement benefits. 
While I favor this proposal, I 
believe it would be best to clarify 
and confirm whether a violation of 
the Judicial Code of Ethics is 
involved. Other judges here have 
expressed themselves to like effect, 
and at least one of them has 
declined to risk censure by 
communicating with our delega- 
tion. 

The question appears particular- 
ly appropriate in view of the 
reported finding by the Ethics 
Committee that letters from circuit 
judges to the Supreme Court of 
Florida, recommending that 
suspensions of the right to practice 
law in the recent cases of Ragano 
and Prior be deferred pending 
appellate review of felony 
convictions, constituted violations 
of the Code of Ethics. The writer 
happened to be one of the judges 
involved. 

At first glance, it would appear 
that for a judge to make a request 
involving his own financial relief to 
members of the Legislature who 
include lawyers practicing before 
him, as well as laymen who are 
potential litigants, might well be 
ruled improper and unethical, 
especially when viewed in the light 
of the Ragano-Prior ruling. In the 
latter instance, the letters related to 
a matter of policy with which 
judges are properly concerned and 
were addressed to brother judges; 
in the legislative matter, they were 
sent to lawyers and others who are 
subject to the court’s rulings on 
matters in which they have financial 
interests, and are thus subjected to 
pressure which could be readily 
construed as unwholesome, unfair 


and unethical. The fact that the 
judge is communicating in behalf of 
himself, rather than other persons, 
could be considered as rendering 
the offense more, rather than less, 
reprehensible. Even if not written 
on official stationery, or indeed, if 
simple communicated orally, such 
requests by judges could not sensi- 
bly be considered as inspired solely 
by impersonal or selfless objectives 
for the “public good.” 

After condemnatory newspaper 
editorials streaming from the recent 
ruling of the Ethics Committee 
branding judges guilty of unethical 
conduct, I believe that we should 
obtain the opinion of the committee 
before becoming involved in 
possible further and additional 
breaches of the Code of Ethics. It 
would therefore be appreciated if 
the committee would give this 
matter consideration. 


Response: 

It is the opinion of the Committee 
on Standards of Judicial Conduct, 
without dissent, that a judicial 
officer may communicate with 
members of the legislature on 
matters concerning the adminis- 
tration of justice, including the 
appropriation and disbursement of 
funds deemed necessary to operate 
and finance the court system. See 
Canon 4B. 

Further, we find no correlation 
between the voluntarily submitted 
character references bearing upon 
the character of an_ individual 
involved in a civil, criminal, or 
administrative proceeding, and a 
request to members of the 
legislature for appropriate 
financing of the court system. 


Inquiry: 

I would like to inquire of the 
propriety of my wife accepting an 
invitation extended to her to 
become an honorary or advisory 


member of the board of directors of 
a newly-to-be-formed bank. 

Is it proper under the Canons of 
Judicial Ethics for her, as my wife, 
to serve in such capacity? 
Response: 

The committee recommends that 
your wife not accept the invitation 
to be such a member of the bank’s 
board of directors. Canon 5 C(2) 
states: “A judge may not serve as a 
. . director of any business.” Canon 
2 B provides: “A judge should not 
allow his family, social, or other re- 
lationships to influence his judicial 
conduct or judgment. He should not 
lend the prestige of his office to 
advance the private interest of 
others; nor should he convey, or 
permit others to convey the 
impression that they are in a special 
position to influence him.” 

This canon is very broad in its 
terms, and the commentary under it 
states, “a judge must avoid all 
impropriety and the appearance of 
impropriety.” 

Because of these admonitions, the 
committee recommends that your 
wife decline the invitation as 
described in your letter. 


GUNTER STEPHENSON 
Chairman 
Committee on 
Standards of Judicial 
Conduct 
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Statewide Prosecution 


WHAT OTHERS THINK 


There is a growing awareness 
on the part of law enforcement in 
this state that Florida needs to 
strengthen its ability to pro- 
secute sophisticated and com- 
plex criminal activity of state- 
wide impact and scope. 

For many years Florida was 
known as the winter vacation 
spot for members of organized 
crime. Unfortunately, this state 
has become “home” for many of 
these criminals and their as- 
sociates and they have brought 
with them their criminal ethic 
and illegal activities. The news 
media recently reported that in 
the South Florida area alone 30 
or more identified members or 
associates of organized crime 
have taken up residence, primar- 
ily due to aggressive and effec- 
tive prosecution in some of our 
sister states to the north. The re- 
cent exposure of a massive in- 
vestment scheme that has al- 
legedly defrauded citizens of 
this state and others of many 
millions of dollars has focused 
attention on the problem of 
sophisticated economic crime, 
and has likewise highlighted the 
fragmentation of our law en- 
forcement effort in this regard. 

It is evident that Florida has a 
serious problem _ regarding 
sophisticated criminal activity, 
multi-jurisdictional in scope, and 
very often involving the power 
and resources of organized 


James E. McDonald has been special 
counsel to Governor Reubin Askew since 
July 1973. He previously served as assistant 
counsel, U.S. House of Representatives, 
Select Committee on Crime, and as a special 
agent, Federal Bureau of Investigation. He 
presently serves as an adjunct lecturer at 
Florida State University School of 
Criminology. He has a law degree from 
Catholic University of America, 
Washington, D.C. 

McDonald wrote these comments in 
October 1975 prior to his appointment as 
chairman of a special Florida Bar committee 
to study the need for a statewide prosecutor. 
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crime. The damage to our social 
fabric that is being wrought is 
significant. The adverse effect on 
our quality of life becomes more 
apparent as crime in all its man- 
ifestations is continually rising. 
The problems’ of “street 
crime” —violent crimes against 
the person as well as property 
crimes—burglary, theft, arson, to 
name but a few, and so-called 
“victimless” crimes cannot be 
viewed as something separate 
and_ distinct from organized 
crime and other forms of sophis- 
ticated “white collar” crime. The 
crime problem in Florida must 
be viewed in its entirety and if 
the problem is to be checked it 
must be dealt with effectively at 
all levels of government: federal, 
state and local. 

The concern here is the state’s 
responsibility in the area of 
multi-jurisdictional, statewide 
crime. 


The Statewide Grand Jury 

In 1973 Florida took a signific- 
ant step toward providing law 
enforcement with an effective 
tool against multi-county crime 
when the Legislature enacted 
the statewide grand jury law.! 
Florida then became the third 
state in the nation to have a 
statewide grand jury mechanism 
after New Jersey and Colorado.” 
Subsequently, other states fol- 
lowed Florida’s example and 
created statewide grand juries. 

The Florida statute specifi- 
cally enumerates the criminal of- 
fenses over which a statewide 
grand jury has jurisdiction. The 
statute, in pertinent part, states: 
... The subject matter jurisdiction of the 
statewide grand jury shall be limited to 
the offenses of bribery, burglary, criminal 
fraud, criminal usury, extortion, gam- 
bling, kidnapping, larceny, murder, pros- 
titution, perjury, robbery, crimes involv- 
ing narcotics or other dangerous drugs, or 
any attempt, solicitation, or conspiracy to 
commit any violation of the crimes speci- 
fically enumerated above. . .4 


McDONALD 


The key element of the grand 
jury’s jurisdiction is “...when 
any such offense is occurring, or 
has occurred, in two or more 
counties.”> The legislature accu- 
rately perceived that if the state 
were to keep pace with the ex- 
panding and increasingly more 
sophisticated criminal activities 
victimizing our citizens it 
needed a prosecutive tool capa- 
ble of addressing multi- 
jurisdictional crime on an equal 
footing—a grand jury with a per- 
spective as broad as the problem 
being attacked—a grand jury 
whose jurisdiction is not re- 
stricted by county lines and de- 
pendent on local resources. 


Governor Petitions Court 

When a matter meets the 
jurisdictional requirements and 
has been developed sufficiently 
by the investigating agency or 
agencies a request is directed to 
the Governor to put. the 
statewide grand jury mechanism 
into motion. Under the statute, 
only the Governor can petition 
the Florida Supreme Court for 
an order empaneling a statewide 
grand jury. He does so when he 
is given good and sufficient 
reason and if he deems it in the 
public interest. In his petition 
the Governor also designates one 
of the 20 elected state attorneys 
as the legal advisor to the grand 
jury. The law states the Supreme 
Court may order the empaneling 
of a statewide grand jury for a 
term of 12 calendar months- 
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WHAT OTHERS THINK 


—with the option for an addi- 
tional six months provided by 
law.7 It should be noted, how- 
ever, that it is the chief executive 
who decides whether a 
statewide grand jury should be 
empaneled since it is he who 
considers the information and 
evidence presented at this stage 
of the proceedings. In an advis- 
ory opinion to the Governor the 
Florida Supreme Court held that 
its duty under the statute is 
ministerial in nature and if a re- 
view of the petition on its face 
discloses fulfillment of the re- 
quirements of the law “...then 
the court would order empanel- 
forthwith...."8 The 
statewide grand jury law also 
provides for the chief justice to 
designate a judge of a circuit 
court as presiding judge of the 
grand jury. Also, the court must 
approve the Governor's designa- 
tion of the legal advisor who is 
normally referred to as the spe- 
cial prosecutor for the term of 
the grand jury. 
Selection of Grand Jurors 

The prospective statewide 
grand jurors are selected by lot 
and by random by the chief 
judge of each circuit from a list 
drawn up of eligible grand jurors 
in each county. The number of 
prospective statewide grand 
jurors selected from each county 
is determined on the basis of 
three jurors for each 3,000 resi- 
dents in each county.? These 
lists are forwarded to the state 
courts administrator in Tallahas- 
see. When an order is issued for 
a statewide grand jury these 
names are placed in a drum and 
the venire list is impartially and 
randomly drawn by the desig- 
nated presiding judge of the 
statewide grand jury yet to be 
empaneled. The law states that if 
the Supreme Court determines, 
based upon the facts set forth in 
the Governor’s petition, that a 
particular investigation is limited 
to a particular section of the 
state, or for the convenience of 
the investigating agencies in- 
volved then it can provide that 
the selection of jurors be limited 


to that particular region of the 
state.° To date this procedure 
has not been used. A statewide 
grand jury, like a county grand 
jury, is comprised of 18 mem- 
bers, 15 constituting a quorum. 
Travel expenses and per diem 
are provided by the state to the 
grand jurors. 

As of this writing the statewide 
grand jury mechanism has been 
used twice. The first statewide 
grand jury was empaneled dur- 
ing the spring of 1974 to investi- 
gate drug smuggling into 
Florida. In August 1975, it com- 
pleted its work and issued its 
final report. In April 1975, a sec- 
ond statewide grand jury was 
empaneled to investigate 
ganized gambling in Florida and 
it is continuing its probe, as of 
this writing. 

The experience gained from 
the first statewide grand jury and 
what is being learned from the 
operation of the — second 
statewide grand jury have greatly 
contributed to the overall as- 
sessment and understanding re- 
garding the most effective ap- 
proach Florida should take in at- 
tacking organized crime. When 
the statewide grand jury law was 
first enacted it was believed that 
the grand jury, alone, would give 
the state the means to effectively 
and successfully deal with a very 
difficult problem. Experience 
has shown that a statewide grand 
jury is effective but it has also 
been demonstrated that more is 
needed if Florida is to rid itself 
of the organized criminal activity 
that is widespread and growing 
in this state. 

One of the first things that be- 
came apparent after the em- 
panelment of the first statewide 
grand jury, and which has been 
demonstrated again with the 
second, is that an investigation, 
statewide in scope, is an ex- 
tremely burdensome and time- 
consuming responsibility given 
to the state attorney designated 
as the legal advisor—special pro- 
secutor. The designated state at- 
torney must draw upon the re- 
sources of his own local office to 


provide the necessary pro- 
secutorial assistance needed for 
the investigation while at the 
same time he has continuing and 
pressing responsibilities to the 
citizenry of his home circuit. The 
net result is that the state attor- 
ney is required, by necessity, to 
deplete and disrupt his local of- 
fices’ routine to adequately ful- 
fill his statewide grand jury 
responsibilities—a situation that 
is undesirable at best from the 
local law enforcement perspec- 
tive as well as from the state’s 


perspective. 
From an anti-organized crime 
prosecutorial perspective our 


current method of operation has 
some other notable shortcom- 
ings. Under present law the 
statewide grand jury mechanism 
is brought into play at an ad- 
vanced stage of investigation 
—when a matter has been de- 
veloped sufficiently to meet the 
criteria of the statewide grand 
jury law. It is at that advanced 
stage that a prosecutor is as- 
signed to work with the agencies 
involved to give guidance and 
direction to the investigators as 
well as to begin preparation of 
the matter for grand jury presen- 
tation. Under our current law the 
state attorney and his assistants, 
brought in at an advanced stage 
of criminal investigation, must 
be briefed and educated in the 
particular matter under investig- 
ation. Valuable time and effort is 
spent preparing the prosecutor 
so he can adequately do the job. 
Since state attorneys are elected 
to serve in one particular judicial 
circuit they cannot be expected 
to come prepared to lead an in- 
vestigation, statewide in scope. 
This also holds true for the assis- 
tant state attorneys who perform 
the needed support to the legal 
advisor. The system as it is cur- 
rently structured requires a local 
prosecutor to assume statewide 
responsibilities while at the 
same time he must continue to 
serve the needs of the people of 
his own judicial circuit. It is a 
dual responsibility and one 
which needs to be corrected if 
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the needs of all Floridians are to 
be adequately served. 


Statewide Prosecuting 
Capability 

There is a growing awareness 
in law enforcement circles that 
the statewide grand jury law as it 
is today does not provide the 
state with the most effective 
means to attack the sophisticated 
crime originally intended to be 
brought to justice through this 
law. There is a growing concen- 
sus that Florida needs some 
form of permanent statewide 
prosecuting capability to work 
with the statewide grand jury 
and other law enforcement agen- 
cies. A group of dedicated and 
motivated attorneys, knowledge- 
able of the statewide criminal 
scene, to provide continuity and 
direction to the state effort, is 
sorely needed. Today, when a 
statewide grand jury goes out of 
existence the legal advisor and 
his assistants return to their 
home circuit to resume normal 
duties. Unfortunately for law en- 
forcement, and ultimately for the 
people of this state who support 
the statewide grand jury effort 
through their tax dollars, the con- 
tinuing benefit from the experi- 
ence and knowledge gained from 
previous statewide grand jury 
investigations is not retained. 

Continuity of effort, know- 
ledge of the problem, good will 
established among the law en- 
forcement community—all are 
lost. These factors are important 
and necessary if long range suc- 
cess against organized crime is 
our goal. 

The following are three ap- 
proaches the state can take to 
give itself a statewide pro- 
secuting capability for organized 
and other multi-jurisdictional 
crime. Any change in our pro- 
secutorial system would require 
a constitutional amendment. The 
three avenues of approach are: 

1. Expansion of the powers 
and duties of the Attorney Gen- 
eral. There is precedent for this 
since in most other states the At- 
torney General has some form of 
prosecutorial power.!! 

2. Gubernatorial appointment. 
Following the recent example of 
Maryland, the creation of a chief 
state attorney appointed by the 
Governor who selects from three 
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nominees presented to him by a 
special nominating commission, 
housed for budgeting purposes 
under the Attorney General, to 
serve a set term overlapping that 
of the Governor’s and removal 
for cause by the Governor. 

3. A cabinet-level office of 
special prosecutor or chief state 
attorney, independently elected 
and serving for a term of years. 

It should be emphasized that 
in any of the alternatives pro- 
posed here it is not intended that 
the local state attorney’s author- 
ity over routine criminal matters 
would be affected. Rather, what 
is proposed is an additional and 
complementary resource for the 
state’s efforts against crime to 
enable law enforcement to deal 
more effectively with statewide 
criminal activity that is often 
beyond the resources of our local 
prosecutors. 

Statewide prosecution against 
organized crime is not new in 
this country. States such as New 
Jersey, Maryland and New York, 
to name but a few, recognized 
that organized crime and related 
criminal activity existed in their 
states largely because their law 
enforcement was fragmented at 
the prosecutorial level. Those 
states came to grips with the 
problem and enacted the neces- 
sary laws to give them the re- 
sources to fight organized crime. 
The result, as indicated earlier in 
this article, is that many of their 
hoodlums are coming to Florida 
to escape the pressures being 
applied by aggressive pro- 
secution in the north. 

Society’s efforts to fight crime 


is a continuing challenge. The 
aspect of crime addressed here is 
but one of many confronting 
government today. It is an aspect 
that must be addressed if Florida 
is to keep pace with those who 
are determined to reap profit and 
power through crime. If our law 
enforcement does not have the 
tools with which to work, and if 
our officials and those in a posi- 
tion of influence do not respond, 
then future generations of Flori- 
dians will be the beneficiaries of 
this neglect. Oo 


JAMES E. McDONALD 


Footnotes 


1 Fla. Stat. $905.31 (1973). 

2 New Jersey Rev. Stat. sec. 2a 73-1 to 9 
(1968); Col. Rev. Stat., sec. 78-8-1, et seq. 
(amended 1971; SL 1971, p. 880). 

3 Rhode Island, 74 S 2403 ch. 12-11.1 
(1974); Oklahoma, Okla. Stat., Const. Art. 
II sec. 18 (1974); Arizona Title 21, chap. 
4, Ariz. Rev. Stats. 

4 Fla. Stat. §905.34 (1973). 

5 Ibid. 

6 Fla. Stat. $905.33 (1973). 

7 Ibid. 

8 In re Advisory Opinion to the Gover- 
nor, 290 S2d 473 (1974). 

Fla. Stat. $905.37 (1973). 

10 Tbid. 

11 Those states where the attorney gen- 
eral may initiate local prosecutions under 
varied circumstances are: Alabama, 
Alaska, Arizona, Arkansas, California, 
Colorado, Delaware, Georgia, Hawaii, 
Iowa, Kentucky, Louisiana, Maine, Mary- 
land, Massachusetts, Michigan, Min- 
nesota, Mississippi, Nebraska, Nevada, 
New Hampshire, New Jersey, New York, 
North Carolina, North Dakota, Ohio, Ok- 
lahoma, Oregon, Pennsylvania, Puerto 
Rico, Rhode Island, South Carolina, 
Sourth Dakota, Texas, Utah, Vermont, 
Virgin Islands, Virginia, Washington, 
Wisconsin, Wyoming. 
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What Is Your Ethics Rating? 


Score yourself on how well you know the Code of Professional Responsibility. 
Test only takes a few minutes. Passing Mark: 100! 


Counselor Stryver has been 
approached by Charles Darnay, 
recently indicted for armed rob- 
bery, to represent him. 

1. May Stryver work out an ar- 
rangement with Darnay under 
which he receives a thousand 
dollar retainer and a thousand 
dollars if and when Darnay is 
acquitted? 

2. Is Stryver justified in refus- 
ing to take the case because he 
feels animosity towards Darnay? 

3. Assuming Stryver takes the 
case, if Darnay fails to pay the 
agreed retainer after Stryver has 
filed his notice of appearance, 
may Stryver refuse to continue to 
represent him. 

4. If Darnay admits to Stryver 
that he did commit the crime in 
question, may Stryver introduce 
testimony to the effect that Dar- 
nay was not at the scene of the 
crime at the time it occurred? 

5. If a second party is charged 
with participation in the same 
robbery as is Darnay, may 
Stryver represent the  co- 
defendant as well? 


Don't 
Yes No Know 


Sia 4 


) 


6. May Stryver attempt to in- 
terview the prosecution’s chief 
witness against Darnay after the 
state attorney has explicitly re- 
fused him permission to do so? 

7. During Darnay’s trial, after 
the state attorney has opened to 
the jury, may Stryver outline to 
the press the evidence the de- 
fense will offer in rebuttal? 

8. If Darnay’s trial ends in a 
hung jury, may Stryver interview 
the jurors to find out which of his 
trial tactics has been effective or 
ineffective? 

9. If Stryver were asked to 
write a magazine article about 
his experiences in criminal 
cases, may he list his firm name 
in the blurb describing the au- 
thor? 

10. Stryver has served for sev- 
eral years on the board of direc- 
tors of his local legal aid society. 
The local legal aid office has, on 
its own initiative, begun to refer 
fee-generating cases to him. May 
Stryver accept such referrals? 


Don’t 
Yes No Know 


Now check your answers against the correct responses on the next page. Give each answer a 
weight of 10. How’s your score? If you scored below 100 you should sit right downand read through 
the Code of Professional Responsibility! 


CAN YOU AFFORD TO SPEND YOUR VALUABLE TIME IN RESEARCHING LEGAL PROBLEMS? 


Here is an opportunity to obtain legal research of any problem no matter how complex at reasonable cost. 


The University of Miami Legal Research Service is a law-student organization with staff direction which provides quality legal 
research service for the practicing attorney at only $6.00 per hour. 


The Law Board Placement Committee sent out questionnaires to attorneys who had utilized this service to elicit information 
concerning the quality of the research product, the time in which it was completed and the reasonableness of the cost to the 
attorney. Each attorney was asked whether they would recommend the*Legal Research Service to the profession-at-large. The 


response was unanimous in its praise of the program; for example: 


“The legal brief which was furnished to me was very well written, concise, and exactly what | needed in pursuing my case. The brief 


enabled me to fortify my case at trial and subsequently to attain a verdict in favor of my client.” 


For further information call or write: UNIVERSITY OF MIAMI LEGAL 
RESEARCH SERVICE, Room 224, University of Miami Law School, Coral 
Gables, Florida, 33124, Attn: Elaine Doyle, Director. Phone: 284-2392 or 
(666-4055) after 5 P.M. 
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Answers to Ethics Quiz 


(Don’t look until you have marked all of your 
answers on the quiz.) 


1. No. A lawyer may never enter into an ar- 
rangement for, or accept, a contingent fee for rep- 
resenting a defendant in a criminal case. 
DR2-106(C). 

2. Yes. A lawyer may refuse employment if his 
personal feelings would affect his ability to rep- 
resent his client. EC2-30. 

3. No. In a matter pending before a tribunal, to 
withdraw a lawyer must first comply with the 
rules of the tribunal regarding withdrawal. 
EC2-32. DR2-110(A)(1). 

4. No. An attorney may never introduce evi- 
dence he knows to be perjured or false. EC77-26; 
EC7-27; DR7-102(A). 

5. Yes, but only if Stryver feels it would be 
possible to represent both clients without con- 
flict, and if, after full discussion of the risk of 
conflict, both parties agree to the arrangement. 
See EC5-15; EC5-16. 

6. Yes. A defense lawyer has an obligation to 
prepare his case fully. A witness is not the client 
or property of the state attorney, so the strictures 
of DR7-104 do not apply. 


(This quiz was produced by New York State Bar Association and is reprinted by permission. 
Answers were prepared by Florida Bar grievance department.) 


7. No. See DR7-107(A) for the limits on 
counsel’s extrajudicial statements. 

8. No. After dismissal of the jury in a case with 
which is is connected, a lawyer shall not com- 
municate with or cause another to communicate 
with any juror regarding the trial except to de- 
termine whether the verdict may be subject to 
legal challenge, in which event he shall scrupu- 
lously follow the procedure described and pro- 
vided for in EC7-29 hereof. DR7-108(D). 

9. No. Not only may the firm name not be 
listed, but the attorney writing such an article 
should remain anonymous. The attorney may not 
identify himself by name, profession or expertise. 
See Florida Ethics Opinions 68-30 and 70-60. 

10. Yes. While “‘a lawyer may not knowingly 
assist a person or organization that recommends, 
furnishes, or pays for legal services to promote 
the use of his services or those of his partners or 
associates,” there are legal service organizations 
with which a lawyer may cooperate in a “dig- 
nified’”” manner. DR2-103(D)(1). Legal aid is one 
of these. A lawyer can accept employment that 
results from such cooperation. DR2-104(2). 


1976 FLORIDA BAR JOURNAL ARTICLE WRITING CONTEST 


The Florida Bar Journal Editorial Board is sponsoring a writing contest of 
how-to-do-it articles describing practical application of a field of law. Gift 
certificates toward the purchase of law books will be awarded first, second and 
third prize winners at the Annual Convention of The Florida Bar in June 1976. 
Winning articles will be published in the Journal. 

Time for Submission: March 1, 1976 

Prizes: $500 worth of law books, first prize; $300 worth of law books, second 
prize; $150 worth of law books, third prize. 

Subject: Practice tips in a field of law. 

Eligibility: The contest is open to all members of The Florida Bar in good 
standing. 

Article requirements: No article will be accepted unless prepared for this 
contest and not previously published. Each winner must assign to the Journal 
first publication rights to the article. The Journal will return all manuscripts not 
accepted for publication. 

Length: 3,000 words plus footnotes if they are needed. 

Send two copies of each manuscript to The Florida BarJournal, Tallahassee, 
Florida 32304, by March 1, 1976. 
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This first issue of the Journal 
for 1976 carries the first ina series 
of articles authored by C. 
Michael Jackson, past chairman 
of the Grievance Committee of 
the 20th Judicial Circuit. 

These articles are intended to 
give lawyers of Florida an 
intimate look at their own rules 
of ethics as stated in the Code of 
Professional Responsibility. 
They have the added advantage 
of being offered in the easily 
read style Mr. Jackson uses—that 
of a personal correpondent. 


Our committee is constantly 
faced with lawyers charged with a 
violation of a particular ethical 
principle that they didn’t know 
existed or they didn’t realize had 
any possible bearing on the matter 
they were handling. 

To give just one example, I 
learned some time ago that a law 
firm within the circuit did not have 
a separate trust account as a 
repository for client trust funds, a 
situation which violates Rule 
11.02(4)(a) of the Integration Rule 
of The Florida Bar. They merely 
maintained separate accounting 
records for the trust funds which 
were in their single account and felt 
that this was sufficient. I should 
emphasize that there was no 
complaint against this law firm and 
not even the merest suggestion that 
they had ever mishandled any client 
money; but if by any chance one of 
their clients had complained that 
money had been mishandled or 
misspent, even if our Grievance 
Committee found that the 
money was handled properly in that 
particular case, it would have to 


C. Michael Jackson, Fort Myers, holds 
B.A. (1963) and J.D. (1966) degrees from the 
University of Florida. He is a partner in 
Stewart, Stewart & Jackson, and isa member 
of and past chairman of the Grievance 
Committee of the 20th Judicial Circuit. 
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Professional Ethics—The 
Backbone of Law 


find that the firm breached the rules 
of ethics because of the fact the 
funds were commingled with their 
own money in violation of the 
above cited rule, and might have 
felt that discipline would have to be 
imposed. 

Because of what appears to be 
general ignorance of the rules of 
conduct under which we must 
govern our professional lives, I 
would like to suggest that those 
members of the Bar who have not 
done so take the time to familiarize 
themselves with the rules which 
apply. The following are the rules 
which are binding on Florida 
attorneys in ethical matters: 


A. The oath of attorney (page 65, 
Florida Bar Journal, September 
1975). 

B. The Integration Rule of The 
Florida Bar, and particularly Article 
XI which begins at page 17 of the 
Journal, supra. (The disciplinary 
procedures are included within this 
article, but they are intermixed 
with substantive provisions 
governing the conduct of 
attorneys). 

C. The Code of Professional 
Responsibility, page 66, Bar 
Journal, supra. 

As of October 1970, the old 
Canons of Ethics adopted by the 
Supreme Court on December 6, 
1955 (and subsequently amended 
from time to time) and the 
“Additional Rules Governing 
Conduct” (as adopted by the 
Supreme Court on January 27, 1941, 
and December 6, 1955) have been 
replaced by the Code of 
Professional Responsibility cited 
above, and are no longer in and of 
themselves binding on Florida 
attorneys. They are however 
recommended reading in my 
opinion in the field of professional 
ethics. Additional recommended 
reading is as follows: 


A. The published opinions of The 
Florida Bar Committee on 


Professional Ethics. (These are the 
blue paperback books which you 
receive in your office from time to 
time.) 

B. One of the standard texts on 
professional ethics. (Drinker is the 
“bible” although other texts are also 
available.) 

C. The Southern Reporter 
Advance Sheet. (It would be wise in 
my opinion not to skip over, but to 
read those cases decided by the 
Supreme Court involving the 
discipline in lawyers for violation of 
the Code of Professional 
Responsibility.) 

D. 3 Florida Jurisprudence, 
Attorneys at Law. 

If each attorney will take time to 
familiarize himself with the above 
cited matters, I would expect our 
caseload to drop dramatically. 
Once you have browsed through 
these materials, even if you don’t 
attempt to study them in any sort of 
organized way, when you are in a 
difficult ethical area in your 
practice the “red flags” will go up 
much more readily in your mind 
and you will be in a better position 
to stop and go back to find out 
whether your actions have been or 
will be in accordance with the rules 
of conduct. 0 


Perform a 
death-defying 
act. 
Reduce if 
overweight. 


Give Heart Fund 


American Heart Association 
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PROBATE FORMS 


Designed to comply with the provisions of the new Probate Code 
For Sale by The Florida Bar 


No. of 
General Probate Forms Copies No. of 
P-30A Waiver Copies 
Copies —— P-31 Bond of Personal Representa- —— P-46 Claim of Elective Share by 
tive Spouse 
——P-1 Petition to Open Safe Deposit ____ P-32 Oath of Personal Representa- —— P-47 Petition for Determination of 
Box y tive, Designation of Resident Elective Share 
—__. P- 2. Order to Open Safe Deposit Agent, and Acceptance by —— P-48 Order Determining Elective 
Resident Agent Share 
—— P-3 Notice to Creditors (Not for For- ? roorate Personal P-49 Proof of Claim by Personal 
—— P-33 Oath of Corporate 
mal Administration) Representative Representative 
—P-4 Caveat — Creditor P-34 Letters of Administration —— P-50 Statement of Claim 
—P-5S Caveat — Heir or Devisee P-35 Notice of Administration —— P-51 Objection to Claim 
—— P- 6 Demand for Notice —— P-52 Release of Claim 
P- Formal Notice by Mail P-36 of Notice of P-53—s Petition to Extend Time for 
ministrati 
a i i Filing Final Accounting and 
8 Formal Notice by — Inventory Petiion for Discharge 
P-38 Petition for Allocation of 
—— P-10 (No form) ; —— P-54 Order Extending Time to File 
P-11__ Notice of Hearing chars — Final Accounting and Petition 
—_. P-12 Waiver of Priority, Consent to ‘ : for Discharge 
- der Allocating Spouse's ; 
Appointment of Personal Rep- —— P-55 Final Accounting, 20¢ ea., 
resentative, and Waiver of 2) Pau si $7.50 set 3 Part Form 
Notice and Bond — — to Set Aside Exempt ____ P-55B Extra copies 10¢ or $4 for 50 
plus tax 
Forms for No Administration Proceeding P-41 Order Setting Aside Exempt —— P-56 Petition for Discharge 
Property —— P-57 Notice of Final Accounting and 
——P-13 Statement for Disposition o ___ P-42 Petition for Family Allowance Petition for Discharge 
Pomona Property —— P-43 Order Authorizing Family ©__P-58 Waiver by Beneficiary of 
EDEEOR Allowance Accounting and Consent to 
P-44 Petition to Set Aside Home- Discharge 
stead Real Estate —— P-59 Receipt of Beneficiary 
Forms for Summary Administration P-45 Order Setting Aside Home- | —— P-60 Report of Distribution and Dis- 
ition of Claims 
—— P-15 Petition for Summary Adminis- Stead Real Estate 
tration — Testate —— P-61 Order of Discharge 


—— P-16 Petition for Summary Adminis- 
tration — Intestate 

—— P-17 Order of Summary Administra- 
tion 


—— Aset of one copy each of the 60 forms — 
Forms for Family Administration $5 


—— P-18 Petition for Family Administra- 
tion — Testate 
P-19 Petition for Family Administra- All forms 10¢ each or $4 for set of 50 copies unless otherwise noted. 


tion — Intestate 
___- P-20 Order of Family Administration All orders add 4% sales tax and $1 for postage and shipping. 


Forms for Formal Administration 


Petition for Administration — 


Petition for Administration — 
Intestate — Florida Resident Lawyer Information Services 
____ P-23-—s- Petition for Administration — The Florida Bar 

Testate — Nonresident Tallahassee, Florida 32304 


Petition for Administration — 
Intestate — Nonresident 
—__. P-25 Oath of Witness to Will Enclosed is my check for $ 
—_— P-26 Application for Appointment of 

Commissioner to Prove Will 
P-27 Commission to Prove Will and name 

Oath of Witness 
—— P-28 Order Admitting Will to Probate 


Please send the Probate Forms checked above. 


P-29._ Order Appointing Personal address 
Representative and Setting 
Bond 
ci zi 
P-30 Petition to Waive Bond 
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Chapter 607 Checklist 


CORPORATION, BANKING & BUSINESS LAW 


Florida’s new corporation law, 
Chapter 607, Florida Statutes, 
which completely replaced 
Chapter 608, became effective 
January 1, 1976.1 The new cor- 
poration law has been charac- 
terized by some commentators as 
a “lawyer’s law’ —although mak- 
ing few substantive changes 
from existing law, many of the 
provisions of Chapter 607 re- 
place the ambiguities of Chapter 
608 with both corporate flexibil- 
ity and certain legal results.? In 
addition, the similarity of Chap- 
ter 607 to the Model Business 
Corporation Act and its various 
descendants adopted in other 
states will enable Florida prac- 
titioners to extrapolate out-of- 
state decisions for use in Florida 
fact situations. However, putting 
aside the academic niceties, cor- 
porate attorneys are left with the 
formidable responsibility of 
learning the substance and 
mechanics of an entirely new 
statute. 

The drafters of the new corpo- 
ration law attempted to provide 
that its effectiveness would not 
unduly upset business affairs. 
Section 607.404 specifically 
states that the new law shall not 
affect existing contract rights, 
corporate existence, corporate 
powers or the validity of out- 
standing certificates represent- 


Richard M. Leisner is associated with 
the Tampa firm of Trenam, Simmons, 
Kemker, Scharf & Barkin. Leisner is a 
graduate of the Law School of the Uni- 
versity of Pennsylvania and Hamilton 
College. He is participating as a lecturer 
in the continuing legal education pro- 
gram of The Florida Bar regarding 
Chapter 607 and has discussed with 
other lecturers many of the points dis- 
cussed in this note. Leisner wishes to 
acknowledge the contributions and assis- 
tance of his fellow CLE lecturers. 

This column is written on behalf of the 
Corporation, Banking and Business Law 
Section, C. Parkhill Mays, Jr., chairman; 
Michael E. Berke, editor. 
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ing shares of corporate stock; and 
the section states that com- 
pliance with the new law shall 
not require any amendment to 
the articles of incorporation or 
other corporate document. Prac- 
titioners will no doubt encounter 
and analyze the substantive and 
mechanical changes effected by 
Chapter 607 at the time their 
corporate clients undertake af- 
firmative action, such as 
amendments of the articles of in- 
corporation, mergers, sales of as- 
sets, initial incorporations and 
the like. However, even if corpo- 
rations remain passive after the 
effective date of Chapter 607, 
certain provisions of the new law 
will have an immediate impact 
on their day-to-day affairs. The 
purpose of this article, therefore, 
is to summarize certain of the 
provisions of new Chapter 607 
which warrant the immediate 
consideration of corporate prac- 
titioners. 

The checklist which is offered 
below must be accompanied by a 
series of caveats. First, the 
checklist is not inclusive, nor is 
it intended as a summary of the 
salient provisions of Chapter 
607. Second, readers of this note 
are cautioned not to view the 
checklist, or Chapter 607 for that 
matter, in a vacuum—without 
taking into account the possible 
impact on a corporate transaction 
resulting from tax, securities or 
other applicable laws. 


Executive Committee Authority 


Section 607.127 continues 
prior law in authorizing boards 
of directors to appoint executive 
committees. However, as of 
January 1, 1976, regardless of the 
extent of the grant of authority 
by which an executive commit- 
tee may have been formed, it 
will have no authority to: 

(i) approve or recommend to 


LEISNER 
stockholders actions or proposals 
requiring stockholder approval; 

(ii) designate candidates for 
the office of director, whether for 
proxy solicitation or otherwise; 

(iii) fill vacancies on the board 
of directors or any of its commit- 
tees; 

(iv) amend the bylaws; or, 

(v) unless pursuant to a gen- 
eral formula specified by the 
board of directors, authorize or 
approve the reacquisition of any 
shares of stock or approve the is- 
suance or sale of, or any contract 
to issue or sell, shares of stock or 
designate the terms of a series or 
class of stock. 

Section 607.127 effectively re- 
turns to the board of directors 
certain important corporate func- 
tions that, as a matter of con- 
venience, many _ corporations 
may have entrusted to their ex- 
ecutive committees. Under prior 
law [Section 608.09(2)], corpora- 
tions were permitted, to the ex- 
tent authorized in the bylaws, 
certificate of incorporation or re- 
solution, to confer on the execu- 
tive committee all the powers 
that could be exercised by the 
board. 

Practitioners will probably 
choose to advise their corporate 
clients to adopt new resolutions 
empowering their executive 
committees, not only to conform 
the grant of authority to the re- 
strictions of Chapter 607, but 
also to consider whether addi- 
tional restrictions should be 
placed on the executive commit- 
tee. If executive committees 
purport to take any action for 
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which they now lack authority, a 
knowing ratification by the board 
of directors should suffice to val- 
idate what would otherwise be 
invalid corporate action. In cases 
where there is a disparity of 
opinion between the _ entire 
board and its executive commit- 
tee, ratification may not be easily 
obtained. Similarly, the passage 
of time may change either the 
membership or the predilections 
of the board. Attorneys who 
delay reviewing with their 
clients the way in which their 
executive committees function at 
best expose themselves to need- 
less embarrassment and, at 
worse, risk their clients’ taking 
corporate action that has not 
been validly approved. 


Amendment of Bylaws 

Section 607.081 vests the 
power to adopt, alter, amend or 
repeal bylaws in the board of di- 
rectors unless that power is re- 
served to the stockholders by the 
articles of incorporation. Under 
Section 608.07 the directors 
were empowered to adopt or 
amend bylaws not inconsistent 
with those adopted by the stock- 
holders, unless the certificate of 
incorporation provided to the 
contrary. Most practitioners in- 
ferred from this section an im- 
plied right of the stockholders to 


adopt, alter, amend or repeal 
bylaws. Under prior law, most 
certificates of incorporation were 
silent as to the power regarding 
the adoption and approval of 
bylaws, with the bylaws them- 
selves stating whether and the 
extent to which the stockholders 
and directors had power to deal 
with them. For corporations 
whose bylaws reserve the right 
of amendment to the stockhol- 
ders, and whose certificates of 
incorporation are silent on the 
matter of amendment of bylaws, 
Section 607.081 will have the ef- 
fect of removing the general con- 
trol over the bylaws from the 
stockholders and vesting it at 
least partially in the board of di- 
rectors. 

Section 607.081 does give the 
ultimate control over the bylaws 
to the stockholders by providing 
that any bylaw adopted by the 
directors may be __ repealed, 
changed, or new bylaws adopted 
in its place, by the stockholders. 
In addition, the stockholders are 
empowered provide that 
bylaws adopted by them may not 
be altered, amended or repealed 
by the board. However, until the 
stockholders choose to act under 
the authority of the new corpora- 
tion law, they may have lost, al- 
though temporarily, their control 
over the bylaws. 


Quorum Requirements 

The new corporation law es- 
tablished more _ stringent re- 
quirements as to what proportion 
of the board of directors or stock- 
holders will constitute a 
quorum for the transaction of 
business. Section 607.094(1) 
provides that regardless of any 
provision in the articles of incor- 
poration or bylaws, at a meeting 
of the stockholders, a quorum 
will consist of no less than one- 
third of the shares entitled to 
vote at the meeting. For meet- 
ings of the directors, Section 
607.121 sets the minimum 
quorum at a majority of the di- 
rectors. 

Under prior law, Section 
608.09(1) authorized corpora- 
tions to reduce quorum require- 
ments for directors’ meetings to 
any level specified in the certifi- 
cate of incorporation or bylaws. 
A similar provision to reduce 
quorum requirements for meet- 
ings of the stockholders was con- 
tained in Section 608.10(4). 

The increased quorum re- 
quirement may create problems 
for corporations with large 
boards of directors or numerous 
stockholders, whose attendance 
at meetings cannot always be as- 
sured. In the case of stockhol- 
ders’ meetings, the advance sol- 
icitation of proxies may serve to 
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satisfy the new quorum require- 
ments. However, as to meetings 
of the directors, Section 607.121 
appears to impose an absolute 
requirement that a majority of 
the board be in attendance be- 
fore business may be lawfully 
transacted. 


Contents of Stock Certificates 

As noted above, Section 
607.404 specifically provides 
that the validity of issued stock 
certificates is not affected by the 
new corporation law. However, 
the requirements of that section 
will apply to the content and 
format of all certificates issued 
after January 1, 1976, including 
reissuances. 

In large part, the requirements 
of prior law as to certificates are 
either continued or expanded in 
ways that will necessitate no 
change in most attorneys’ stan- 
dard forms. However, if the cer- 
tificate represents shares which 
are restricted as to sale, disposi- 
tion or transfer, the face of the 
certificate is required to indicate 
the restriction and set forth or 
fairly summarize the restrictions 
or, alternatively, state that the 
corporation will furnish any 
stockholder upon request, with- 
out charge, a full statement of 
such restrictions. 

Substantially similar disclos- 
ure requirements must be satis- 
fied for certificates representing 
shares of a corporation au- 
thorized to issue more than one 
class or series of stock. 

Forms of certificates and re- 
strictive legends in use prior to 
the effectiveness of Chapter 607 
which simply refer to a restric- 
tion or class or series designation 
probably will not satisfy the re- 
quirement to “fairly summarize.” 
Similarly, legends or certificates 
stating that copies of appropriate 
instruments are “on file” or are 
“available” do not satisfy the ob- 
ligation to note that a copy will 
be provided free of charge upon 
request. Obviously, a detailed 
review of boilerplate legends 
and forms of stock certificates 
will determine whether new 
forms must be prepared in order 
to satisfy the requirements of 
Chapter 607. 

Finally, Section 607.067(5) 
imposes the requirement that no 
certificate for shares be issued 
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unless and until they are fully 
paid. This represents a departure 
from the provisions of Section 
608.16, which, under certain 
circumstances, did permit the is- 
suance of partly paid shares. 


Information Available to Stock- 
holders 


Chapter 607 greatly expands 
the statutory obligations of cor- 
porations to supply information 
to their stockholders. Section 
607.157 sets forth specific re- 
quirements as to the books and 
records that must be maintained 
by each corporation. These in- 
clude not only a list of stockhol- 
ders (as was required under prior 
law by Section 608.39), but also 
minute books and_ reasonably 
complete financial information 
as well. Persons who have been 
stockholders or voting trust cer- 
tificate holders for six months, 
or who own certificates repres- 
enting at least 5% of the out- 
standing shares of any class or 
series, are, within certain limita- 
tions, empowered under Section 
607.157(4) to examine this data 
and make extracts thereof, pro- 


vided that such examination is 
for a “proper purpose.” Any of- 
ficer or agent of a corporation 
who refuses to permit such ex- 
amination shall be liable to the 
aggrieved individual for a pen- 
alty, in addition to any other 
damages or remedy afforded by 
law, equal to 10% of the value of 
the shares owned. 

Section 607-157(7), imposes a 
requirement on each corpora- 
tion, unless modified by_a resol- 
ution of its stockholders less 
than four months after the close 
of each fiscal year,to prepare and 
furnish to each stockholder a 
balance sheet and profit and loss 
statement for the preceding year. 
In addition, upon the written re- 
quest of any stockholder or vot- 
ing trust certificate holder the 
corporation is required to mail a 
copy of its most recent annual fi- 
nancial statement. 

Also, Section 607.014(9) re- 
quires that when any expenses 
or other amounts are paid by way 
of indemnification to officers, di- 
rectors, employees or others, 
(otherwise than pursuant to court 
order or from insurance), dis- 
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closure of the payment must be 
made no later than the time of 
delivery to stockholders of the 
written notice of the next annual 
meeting, or if the meeting is less 
than three months from the date 
of such payment, then within 15 
months from the date of the 
payment. The notice is to state 
the individuals to whom the 
money was paid, the amount 
paid and the nature and the 
status at the time of such pay- 
ment of litigation or threatened 
litigation to which the payment 
related. 


Registered Agent and Office 


The provisions of Chapter 607 
regarding registered agents are 
both administrative and substan- 
tive in nature. Section 607.037 
provides for a simple notice to 
the Department of State to 
change a corporation’s registered 
agent or registered office. Under 
prior practice of the department, 
only its approved forms were 
satisfactory to effect a change of 
office or agent. Section 
607.037(4) provides a simple 
procedure by which registered 
agents may resign. However, 
practitioners should be aware 
that Section 48.091, as far as the 
author is aware, has not been re- 
pealed or affected at all by the 
passage of Chapter 607. Accord- 
ingly, it will still be necessary 
for registered agents to file with 
the Department of State some 
consent to service as such. 

Section 607.041 provides that 
service of process against a cor- 
poration, or any notice or de- 
mand required by Chapter 607 to 
be made on a corporation, may 
be made if in writing and mailed 
to the registered office of a cor- 
poration. In addition, the annual 
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Give Heart Fund 


American Heart Association’ 


financial statements required by 
Section 607.157(7) are required 
to be maintained by the regis- 
tered agent at the registered of- 
fice for a period of five years, a- 


vailable for inspection during bus- 


iness hours by any stockholder 
or holder of voting trust certifi- 
cate or their agents. Similarly, 
the registered agent is required 
by Section 607.157(2) to main- 
tain a voting list available for in- 
spection by stockholders at the 
registered office, but only if such 
list is not kept at its transfer 
agent’s office or at the 
corporation’s principal place of 
business. 

These additional substantive 
obligations imposed on _ regis- 
tered agents may make attorneys 
reluctant to continue as or be- 
come registered agents and list 
their law offices as the registered 
office for their corporate clients. 


Other Matters 

The space limitations imposed 
by this note will not permit more 
than a cursory reference to cer- 
tain other changes that Chapter 
607 makes in the day-to-day af- 
fairs of corporations. For exam- 
ple, the new definitions regard- 
ing corporate capitalization give 
greater guidance to practitioners 
in determining whether and the 
funds from which dividends may 
lawfully be paid.* Provisions re- 
garding indemnification of direc- 
tors, officers and agents have 
changed little, but are worth re- 
viewing in detail to see whether 
existing corporate resolutions 
may now be broader than those 
permitted by the new statute.* In 
addition, Chapter 607 provides 
completely new statutory sec- 
tions regarding transactions be- 
tween corporations and _in- 
terested directors.5 As a matter of 
practice, most corporate attor- 
neys have included interested 
director provisions the 
bylaws. However, these bylaw 
provisions should be compared 
to those set forth in Chapter 607, 
not only to see whether they are 
consistent with the requirements 
of the new law, but also to see 


whether it may be well to 
broaden interested director pro- 
visions which are less permis- 
sive than those now permitted 
by statute. Lastly, again reduc- 
ing authority formerly available 
under Chapter 608, Chapter 607 
will not permit boards of direc- 
tors to divide classes of stock or 
preferred stock into series and 
fix and determine the relative 
rights and preferences within the 
series unless the Board is so em- 
powered by the articles of 
incorporation.® 


Conclusion 


Failing to comply with the 
new requirements of Chapter 
607 outlined in this note will 
probably not mean the end of the 
world for the noncomplying cor- 
poration or its counsel. Indeed, it 
may be an easy chore to ratify or 
cure prior invalid actions. How- 
ever, careful practitioners should 
find it worth their time and effort 
to review not only this brief 
checklist, but also all the pro- 
visions of Chapter 607, to insure 
that corporate actions taken in 
early 1976 and thereafter have 
either met the requirements of 
the chapter or that defects in the 
transactions, to the extent possi- 
ble, have been cured after the 
fact. 


FOOTNOTES 


1 As used herein, statutory references 
to chapters and sections are, unless 
otherwise noted, references to chapters 
and sections of the Florida Statutes. 

2 Among the “nonsubstantive” changes 
in Chapter 608 effected by Chapter 607 
are certain changes in common 
designations—‘‘stockholders” under 
Chapter 608 are now referred to as 
“shareholders” throughout Chapter 607 
(although the definition in Section 
607.004(6) uses “stockholder” in the al- 
ternative); and the document known in 
Chapter 608 as the “Certificate of Incor- 
poration” is now known as the “Articles 
of Incorporation.” Practitioners are left to 
their own devices to decide whether it is 
necessary to change the language for all 
documents used in the future so that con- 
formity with the terminology of Chapter 
607 may be maintained. 

3 Section 607.004 and Section 607.137. 

4 Section 607.014. 

5 Section 607.124 and Section 607.141. 

6 Section 607.047. 
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Historical Perspective 

For the past 34 years the Ex- 
ecutive Branch of the Federal 
Government has issued Execu- 
tive Orders designed to elimi- 
nate discriminatory employment 
practices by government contrac- 
tors. The first such Order, No. 
8802,! signed by President 
Franklin D. Roosevelt on June 
25, 1941, required all govern- 
ment contracting agencies to in- 
clude in all defense contracts a 
covenant not to discriminate 
against any employee on the 
basis of race, color, creed or na- 
tional origin. It also established 
an administrative agency to im- 
plement the requirements of the 
order. Similar subsequent orders 
issued by Presidents Harry S. 
Truman Dwight  D. 
Eisenhower applied to all fed- 
eral procurement contracts.? 

Until 1961, the Executive Or- 
ders had only an insignificant ef- 
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fect upon private enterprise. 
Employers were indifferent, and 
government enforcement efforts 
were minimal. To remedy this 
situation, President John F. 
Kennedy issued Executive Order 
No. 109254 on March 6, 1961. 
That Executive Order authorized 
sanctions for violations and re- 
quired contractors to take “affir- 
mative action” to ensure equal 
employment opportunity. 

The requirement of nondis- 
crimination contract provisions 
was extended by President Ken- 
nedy to all federally-assisted 
construction projects in 1963 
through Executive Order No. 
111145 Executive Order No. 
11246, issued by Lyndon B. 
Johnson in 1965, adopted the 
substantive provisions of Execu- 
tive Orders Nos. 10925 and 
11114 and delegated enforce- 
ment authority to the Secretary 
of Labor. Executive Order No. 
11246 was amended in 1968 by 
Executive Order No. 113757 
(hereinafter sometimes collec- 
tively referred to as 11246). This 
amendment revised the bases of 
forbidden discrimination by re- 
placing “creed” with “religion” 
and adding “sex” as a form of 
employment discrimination. 

The antidiscrimination pro- 
visions of 11246 which must be 
included in each government 
contract are contained within 
§202 of 11246. That section, the 
nondiscrimination clause, gener- 
ally provides, that a contractor: 

i) will not discriminate against any em- 
ployee or job applicant because of race, 
color, religion, sex or national origin, will 
take affirmative action to ensure equal 
employment opportunity and will post 
government notices setting forth the 
nondiscrimination clause. 

ii) will advertise for employees as an 
equal opportunity employer. 

iii) will notify its collective bargaining 
unit representative of the contractor's 
commitments under the nondiscrimina- 


tion clause and post copies of such notifi- 
cation. 


iv) will comply with provisions of 
11246 and all rules and regulations is- 
sued pursuant thereto. 

v) will furnish all required information 
and reports to Secretary of Labor and 
permit such access to its books, records 
and accounts for purposes of investiga- 
tion by the contracting agency. 

vi) upon a finding of noncompliance 
with the nondiscrimination clause or any 
rules, regulations or orders pertaining 
thereto, may have its contract cancelled, 
terminated or suspended and such con- 
tractor may be declared ineligible for 
further government contracts. 

vii) will require the inclusion of the 
nondiscrimination clause in every sub- 
contract or purchase order and cooperate 
with the contracting agency to enforce 
the nondiscrimination clause. 


The Secretary of Labor created 
the Office of Federal Contract 
Compliance (OFCC) to effec- 
tuate the mandate of Executive 
Order No. 11246.8 That Order 
permits the OFCC to delegate to 
federal agencies, as contracting 
agencies, the responsibility for 
obtaining compliance with the 
Executive Order. By Revised 
Order No. 1 issued on August 1, 
1974, the OFCC established 
which federal agencies have 
compliance responsibilities for 
the industries designated 
therein.® 

To give guidance to the gov- 
ernment contractors regarding 
equal employment practices, the 
OFCC has issued a number of 
guidelines which include guide- 
lines on sex discrimination,!® re- 
ligious and_ national origin 
discrimination!! and testing and 
selecting of employees.” 
Moreover, the OFCC has issued 
rules and regulations pertaining 
to government contracts and fed- 
erally assisted construction 
contracts.!% Significantly, Re- 
vised Order No. 4, Procedural 
and Interpretive Rules, issued 
by OFCC, sets forth the re- 
quirements of an affirmative ac- 
tion program by which a noncon- 
struction government contractor 
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may achieve equal employment 
opportunity. 

The OFCC has authorized the 
contracting agencies to conduct 
compliance reviews of a 
contractor's employment prac- 
tices. Since a number of contract- 
ing agencies would be perform- 
ing compliance reviews, OFCC 
issued Revised Order No. 14% 
which sets forth the uniform pro- 
cedures to be followed by those 
agencies when making such re- 
views. 

The OFCC and the contracting 
agencies are empowered to in- 
vestigate discrimination charges 
filed by any employees or job 
applicants of the government 
contractor. Upon finding a viola- 
tion of the Executive Order, in- 
formal conciliation attempts to 
resolve the matter must be made 
whenever possible. If the infor- 
mal attempts fail, the regulations 
provide the contractor with the 
right to a formal hearing.*® 


When it is determined that a 
contractor has violated the non- 
discrimination clause of the con- 
tract, the OFCC or the federal 
contracting agency may: 

i) publish the names of the 
noncomplying contractors; 

ii) cancel, terminate or sus- 
pend the contract or any portion 
thereof either absolutely or con- 
ditionally; 

iii) prohibit the contractor from 
entering into future contracts 
with government agencies; 

iv) recommend to the Depart- 
ment of Justice that enforcement 
proceedings be brought; 

v) recommend to the Equal 
Employment Opportunity Com- 
mission (EEOC) or the Depart- 
ment of Justice that appropriate 
proceedings be instituted under 
Title VII of the Civil Rights Act 
of 1964, as amended; and 

vi) recommend to the Justice 
Department that criminal pro- 
ceedings be brought for the fur- 
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nishing of false information.!7 

The rules and regulations of 
the OFCC can affect labor union 
policies and activities. While un- 
ions are not directly subject to 
the Executive Order's pro- 
visions, the OFCC is authorized 
to encourage labor to adopt 
policies consistent with the 
Order’s policy of minority man- 
power utilization. If the OFCC 
has “reason to believe” that a 
union’s practices violate Titles 
VI or VII of the Civil Rights Act 
of 1964 or other provisions of 
federal law, it may refer the case 
to the Department of Justice or 
the EEOC for further 
investigation.'§ 

While some observers have 
questioned the effectiveness of 
Executive Order No. 11246, it 
has, unlike its predecessors, 
caused litigation in which the 
courts have passed upon its con- 
stitutionality and reviewed _ its 
remedial provisions. Addition- 
ally, private parties have attemp- 
ted to use the Executive Order 
as a vehicle to enforce their re- 
spective rights to equal em- 
ployment opportunity. 


Executive Authority 


The courts have continuously 
viewed Executive Orders as hav- 
ing the full force and effect of 
law and have found a variety of 
sources for the power of the Ex- 
ecutive Branch to issue orders 
requiring nondiscrimination by 
government contractors.!® The 
most simplistic view holds that 
the Federal Government, like 
private enterprise, is free to de- 
termine the parties with whom it 
transacts business and the terms 
and conditions upon which it 
makes purchases.2° Other deci- 
sions have found that the Execu- 
tive Orders had been drawn pur- 
suant to an express delegation of 
authority from Congress.?! These 
courts have cited subsections (a) 
and (c) of the Federal Property 
and Administrative Services Act 
of 194922 which provide that the 
President may prescribe policies 
and directives for the pro- 
curement of property and serv- 
ices for the government. The 
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Executive Orders have also been 
said to have “‘firm foundations” 
in the fifth and _ fourteenth 
amendments to the 
Constitution.2% 

The courts have sustained the 
power of the executive to issue 
orders requiring “contractors” in 
federally assisted construction 
projects to take affirmative action 
by using available minority 
manpower. The Third Circuit, in 
Contractors Association v. Sec- 
retary of Labor, ruled that the 
inclusion of an affirmative action 
plan as a precondition for federal 
assistance on a construction pro- 
ject was within the implied au- 
thority of the executive. The 
court posited that: 

Where the Congress authorizes an 
appropriation for a program of federal as- 
sistance, and authorizes the executive 
branch to implement the program by ar- 
ranging federal assistance, it authorizes 
the executive branch to implement the 
program by arranging for assistance to 
specific projects, in the absence’ of 
specific statutory regulations it must be 
deemed to have granted the President a 
general authority to act for the protection 
of federal interests.25 

The court saw a vital federal in- 
terest in assuring that the possi- 
ble labor pool be available for 
federally assisted construction 
projects. 

Remedies as Provided by the 
Courts 

The affirmative action re- 
quirement of Executive Order 
11246 has been upheld by the 
courts and has been used by the 
OFCC as an effective remedial 
tool. Various affirmative action 
programs which require bidders 
on federal or federally assisted 
construction projects to commit 
themselves to specific goals for 
minority manpower utilization 
have been attacked in the courts. 
Contractors and trade’ unions 
have challenged the validity of 
such programs, alleging that they 
violate Titles VI and VII of the 
Civil Rights Act of 1964,26 due 
process, and the National Labor 
Relations Act.27 In each instance, 
the courts have sustained the af- 
firmative action programs.?8 

The Third Circuit’s decision, 
Contractors Association v. Sec- 
retary of Labor,?® sustaining an 
affirmative action program affect- 
ing construction programs in the 
metropolitan Philadelphia area is 
illustrative. The Philadelphia 
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Plan required that a contractor 
set specific goals, within a range 
previously determined by the 
Secretary of Labor, for minority 
group hiring in certain skill 
trades and that such a contractor 
make every good faith effort to 
meet those goals. The court sus- 
tained the planas a 


....Valid Executive Action designed to 
remedy the preceived evil that minority 
tradesmen have not been included in the 
labor pool available for the performance 
of construction projects in which the 
Federal Government had a cost and per- 
formance interest.°° 


In reviewing the remedial 
sanctions imposed by the gov- 
ernment compliance agencies, 
the courts have approved a vari- 
ety of remedies. Job seniority 
systems which perpetuate the 
consequences of past discrimina- 
tion have been set aside pur- 
suant to the rules and regulations 
of the OFCC. Such seniority sys- 
tems have been found unlawful 
“irrespective of any conflicting 
provisions of a collective bar- 
gaining contract.”*! Thus, senior- 
ity systems based upon depart- 
mental seniority have been 
found to violate the provisions of 
11246 and must yield to the re- 
quirements of the Executive 
Order. Such systems are said to 
inhibit or discourage transfer 
from traditionally black to tradi- 
tionally white departments 
within a corporate structure if a 
forfeiture of seniority occurs 
upon transfer. Departmental 
seniority has been found to lock 
black employees into the poor 
paying jobs to which they were 
relegated by past discrimination.*2 

Even back pay awards have 
been rendered by the Court of 


Claims upon a finding that a 
plaintiff had been denied equal 
employment opportunity be- 
cause of racial discrimination in 
violation of 11246. In Chambers 
v. U.S.,3 the court found an im- 
plicit right to such a monetary 
remedy under the Executive 
Order. The decision was pre- 
mised upon the case history of 
back pay awards for violations of 
rights granted under other Ex- 
ecutive Orders which also did 
not expressly provide for such a 
remedy.%4 

A contractor on a federal or 
federally assisted construction 
project who fails to submit a bid 
with an appropriate affirmative 
action commitment is subject to 
remedial sanctions, which will 
be sustained by the courts. The 
submission of an adequate affir- 
mative action program by a 
bidder is deemed by the courts 
to be a prerequisite to eligibility 
for a contract award. A bid which 
fails to specify minority hiring 
goals is nonresponsive and may 
be rejected by the government 
agency charged with adminis- 
tering the rules and regulations 
issued pursuant to the Executive 
Order.*® Since the omission is 
said to be basic and goes to the 
responsiveness of the bid, the 
government may reject a_ bid 
even though it is the lowest one 
submitted in terms of price or 
cost.36 The Seventh Circuit up- 
held such a rejection where a 
contractor had attempted to 
amend his bid to include a re- 
sponsive commitment and showed 
that he was in compliance with 
the established minority utiliza- 
tion goals at the time the bid was 
submitted.*” 
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The determination that a par- 
ticular bid is nonresponsive may 
be made by the OFCC without a 
prior hearing according to one 
district court.3® Unlike a debar- 
ment case, where the contractor 
is prohibited from submitting 
any bid for a specific period of 
time and a hearing prior to such 
a determination is required,®® a 
single determination of nonres- 
ponsibility extends only to the 
contract with respect to which 
nonresponsibility was found. 
The debarment sanction is so se- 
vere and often so impractical that 
it has rarely been used. Rec- 
ommendations calling for its 
abandonment have been made.*° 

While debarment is an impro- 
bable sanction, the additional 
remedies back pay awards, re- 
vised seniority systems, imposed 
responsive bid determina- 
tions—represent court-imposed 
remedies which can have a per- 
suasive effect upon the business 
operations of the employer 
and/or union that violates the di- 
rectives of the Order. (To be 
concluded.) 
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Securing Habilitation and 
Treatment for the 
Mentally Retarded 


EQUAL JUSTICE UNDER LAW 


Society is redefining its obliga- 
tion to the mentally retarded. A 
developmental approach is re- 
placing the custodial orientation 
that _—sresulted in human 
warehouses. This change reflects 
the premise that mentally re- 
tarded persons are usually capa- 
ble of growth and learning re- 
gardless of their level of retarda- 
tion or age.! The Florida Legisla- 
ture adopted the developmental 
approach in two recent enact- 
ments. In 1973 new procedures 
were outlined for involuntarily 
admitting mentally retarded per- 
sons to state care.? Last term a 
comprehensive bill of rights for 
the mentally retarded was 
enacted.? The legislature in the 
latter enactment clearly guaran- 
teed to retarded citizens a right 
to meaningful habilitation and 
treatment.’ This legislation de- 
fines habilitation as: 
the process by which an individual is as- 
sisted to acquire and maintain those life 
skills which enable him to cope more ef- 
fectively with the demands of his own 
person and his own environment and to 
raise the level of his physical, mental and 
social efficiency.5 
Treatment is defined as ‘“‘the 
prevention, amelioration or cure 
of a patient’s physical and men- 
tal disabilities or illnesses.’”® 

Habilitation and treatment first 
become legal issues at a hearing 
which must be held in circuit 
court before a person alleged to 
be mentally retarded can be in- 
voluntarily admitted to a state 
facility.7 The examining commis- 
sion, a panel of three experts in 
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retardation-related fields, must 
testify at this hearing concern- 
ing: (1) the degree of retardation; 
(2) the purpose to be served by 
institutionalization; and (3) the 
appropriate habilitation and 
treatment.’ At a minimum, coun- 
sel representing the person fac- 
ing admission must establish that 
the habilitation and treatment 
recommended by the examining 
commission «will be promptly 
provided. This is crucial be- 
cause in the past individuals fre- 
quently have been admitted to 
Sunland Training Centers even 
though these institutions could 
not meet their habilitation and 
treatment needs.® 

Unfortunately, the admitting 
court's authority to resolve 
habilitation and treatment con- 
troversies was questioned by the 
First District Court of Appeal in 
Department of Health and Re- 
habilitative Services v. Owens, 
305 So. 2d 314 (1974). This case 
arose out of several hearings 
readmitting retarded persons to 
the Gainesville Sunland Center 
who had been admitted under 
prior law. The circuit court, after 
receiving the recommendations 
of the examining commission 
without objection from the Divi- 
sion of Retardation, simply or- 
dered the Division to provide 
the habilitation and treatment 
recommended. The Division ap- 
pealed and a divided court con- 
strued Florida Statutes §393.11 
as limiting the admitting court’s 
authority to only the question of 
whether or not to admit.!@ 

The decision in Owens curtails 
the protection afforded to in- 
voluntary admittees and substan- 
tially wastes judicial time and 
resources. This question needs 
legislative clarification. Until 
that occurs, Owens underscores 
the importance of ascertaining 
before admission whether the 
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habilitation and treatment rec- 
ommended will be promptly 
provided. For example, one of 
the cases consolidated for deci- 
sion in Owens involved a young 
woman who would soon need 
habilitation in a community facil- 
ity outside a Sunland Center. 
Uncontroverted testimony at her 
preadmission hearing  estab- 
lished that the Division of Re- 
tardation had no suitable facility 
available in the Gainesville area 
even though money was availa- 
ble within the Division for this 
purpose. If, as in this woman’s 
situation, the habilitation and 
treatment is not readily availa- 
ble, the involuntary admission 
should be opposed on_ the 
grounds that no acceptable pur- 
pose will be served. Such an 
admission would violate the new 
bill of rights and would also be 
unconstitutional." 

Counsel is only guaranteed at 
the involuntary admission hear- 
ing. As a result, the Bar’s sen- 
sitivity is needed for persons al- 
ready in_ institutions. Since 
many, if not most of the retarded 
persons residing in Sunland 
Centers, are indigent, access to 
counsel presents an enormous 
problem. Participation on or 
cooperation with the regional 
human relations advocacy com- 
mittees is one possible way to 
identify retarded citizens who 
are not receiving appropriate 
habilitation and treatment. 
Cooperation with the internal 
advocacy systems being de- 
veloped throughout the state is 
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another. There are volunteer 
citizen advocacy programs, spon- 
sored by the Florida Association 
for Retarded Citizens and _ its 
local county units, now operating 
in Gainesville, Jacksonville and 
Miami. Orange and Leon Coun- 
ties are also planning to begin 
these volunteer programs which 
press for appropriate habilitation 
and treatment services. 

Before considering litigation 
on behalf of a citizen not receiv- 
ing adequate habilitation and 
treatment, a serious effort should 
be made to negotiate with the 
staff or administrators responsi- 
ble for that failure. Many of 
these officials realize the inade- 
quacies and they often are vete- 
rans of legislative battles for 
appropriations that would allow 
full delivery of the needed serv- 
ices. The threat of a lawsuit fre- 
quently is effective negotiation 
leverage. If negotiation fails, the 
following legal options may be 
considered. 

Section 393.11 was recently 
amended to provide that any 
person involuntarily admitted 
may at any time obtain a writ of 
habeas corpus “to question the 
cause, legality, and  appro- 
priateness”’ of his or her involun- 
tary admission.!2 Habeas corpus 
has been frequently used in 
other jurisdictions to challenge 
confinement on the ground of 
not receiving adequate habilita- 
tion or treatment or both.'* Since 
here the legislature has _pre- 
scribed meaningful habilitation 
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and treatment as the basis of in- 
voluntary admissions, anyone 
who is admitted and who is then 
not furnished proper habilitation 
and treatment is entitled to re- 
lease. In many instances, how- 
ever, the person may want or 
need the habilitation and treat- 
ment more than his or her free- 
from institutionalization. 
Habeas corpus has been used 
elsewhere to challenge the con- 
ditions of confinement and not 
just the fact of confinement.’ 
One decision has ordered a pro- 
gram of more adequate treatment 
rather than a release for a 
petitioner in a habeas corpus 
proceeding.'5 

Another option mentioned in 
the bill of rights for the mentally 
retarded is a suit for damages.'® 
The act is confusing because one 
sentence immunizes persons act- 
ing in good faith compliance 
with the statute and the next sen- 
tence provides that no person is 
relieved of liability if he or she is 
negligent or guilty of misfeas- 
ance, nonfeasance or 
malfeasance.17_ Decisions in 
other jurisdictions have followed 
a negligence standard in analo- 
gous cases and have required care 
and skill similar to that exercised 
in the community by others 
using the same _ form. of 
treatment.'® Courts have also 
found liability in cases involving 
official nonfeasance or neglect 
without sufficient excuse to pro- 
vide any habilitation — or 
treatment.!® The focus again is 
not directly on providing the 
treatment or habilitation serv- 
ices. A money judgment against 
an institutional staff member or 
administration, with the prospect 
of similar results in the future, 
may cause a beneficial change in 
the delivery of treatment or 
habilitation services. On _ the 
other hand, damage suits may 
serve only to discourage re- 
cruitment of qualified personnel 
to staff Sunland Centers. The 
lack of adequate staff is already 
an acute problem which the 
legislature has declared an intent 
to solve.22 The immunizing ef- 


fect of acting in compliance with 
a court-ordered habilitation and 
treatment program is another 
good reason for legislative 
clarification of the question 
raised by the Owens decision. 
For example, if the circuit court 
resolves a habilitation or treat- 
ment controversy before admis- 
sion, the habilitating and treat- 
ment personnel avoid at least 
some of their exposure to liabil- 
ity. 

Decisions from other jurisdic- 
tions offer options focusing di- 
rectly on securing the habilita- 
tion and treatment that the re- 
tarded citizen needs. Mandamus 
was used successfully in a New 
York case seeking adequate in- 
stitutional care and treatment for 
mentally retarded  children.?! 
The court held that numerous 
statutory provisions obligated 
the defendant agencies to pro- 
vide necessary services and that 
it was imperative that some 
method be implemented to meet 
these needs.2? In another case 
involving a retarded girl who 
spent 12 years in a state institu- 
tion without individual care, the 
court, relying in part on the right 
to habilitation and_ treatment 
guaranteed by statute, held that 
it had jurisdiction to see to it that 
the state fulfilled its 
obligations.22 It further con- 
cluded that it would order a 
specific program of habilitation 
and treatment for the plaintiff 
pending submission of proposals 
by the parties.?4 

Another option is a suit com- 
pelling adequate habilitation and 
treatment to protect a constitu- 
tional right to these services. 
State courts in other jurisdictions 
have granted relief in suits of 
this nature.25 Four federal deci- 
sions have also addressed this 
issue. Two concluded that re- 
tarded citizens possess a con- 
stitutional right to adequate 
habilitation and treatment and 
ordered improved services to 
protect this right.26 One con- 
cluded that constitutional 
right existed but it was reversed 
on appeal.27 Another avoided the 
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issue by ordering the delivery of 
improved habilitation and treat- 
ment services to protect retarded 
citizens from harm.”® The recent 
United States Supreme Court 
ruling in O'Connor v. Donald- 
son, 95 S. Ct. 2486 (1975), was 
expected to clarify the constitu- 
tional implications of adequate 
habilitation and treatment but 
the majority declined to reach 
this issue and decided the case 
on very narrow grounds. Chief 
Justice Burger, in a concurring 
opinion, criticized the reasoning 
of the Fifth Circuit on the right 
to treatment question.?® His 
views, however, do not represent 
a majority of the court. 
Moreover, Donaldson involved 
the rights of the mentally ill. 
There are several significant dif- 
ferences between mental retar- 
dation and mental illness which 
distinguish retardation from 
Burger's constitutional 
analysis.2° Thus, Chief Justice 
Burger’s position in Donaldson 
does not necessarily signal the 
demise of a constitutional right 
to adequate habilitation and 
treatment for the mentally re- 
tarded. 

The Florida Legislature has 
recently taken bold steps to 
eradicate the dehumanization 
and neglect suffered by many 
mentally retarded persons. The 
Legislature observed in the most 
recent enactment that “the cur- 
rent system of care for retarded 
persons is in need of substantial 
improvement in order to provide 
truly meaningful treatment and 
habilitation.”*4 The practicing 
bar must play a role in securing 
this improvement. It should be- 
come sensitive to the habilitation 
and treatment needs of retarded 
persons and become involved in 
efforts insuring that the era of 
human warehouses is over. O 


FOOTNOTES 


1 Roos, Basic Facts About Mental Re- 
tardation, 1 PLI Legal Rights of the 
Mentally Handicapped 23 (1973). 

2 Fla. Stat. §393.11 (1973). 

3 Fla. Laws 1975, ch. 259. 

4 For example, the legislature declared 
its intent to “[plrovide programs for the 
proper habilitation and treatment of the 
mentally retarded person...” Fla. Laws 
1975, ch. 259, §2(4)(3). 

5 Fla. Laws 1975, ch. 259, §3(9). 

6 Fla. Laws 1975, ch. 259, §3(7). 

7 Fla. Stat. §393.11 (1973). 

8 Fla. Stat. §393.11(2)(b) (1973). 


VOLUME 50, NO. 1, JANUARY 1976 


9A subcommittee of the Select Com- 
mittee on Retardation surveyed Sunland 
Training Centers in 1974 and reached the 
following conclusion: 


The subcommittee did not observe a 
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Commission on Accreditation of Hospi- 
tals, American Association of Mental De- 
ficiency, or Wyatt v. Stickney (Partlow) 
standards. Of all the standards, the Sun- 
land Training Centers have the most dif- 
ficulty with the following: 

No individual whose needs cannot be 
met by the facility shall be admitted to it. 


Report of the Subcommittee for Institu- 
tional and Regional Programs of the 
Select Committee on Retardation at 6 
(September 11, 1974). 
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The domestic relations staff of 
the 11th Judicial Circuit was es- 
tablished to aid the 
parent/custodian seeking’ en- 
forcement of court ordered sup- 
port. The fact that the court 
found it necessary to establish a 
staff with this sole function and 
the county found it worth fund- 
ing, is some measure of the role 
that delinquency plays in child 
support. 

No local statistics are available 
to give credit to those ordered to 
pay support, who do so willingly, 
on a timely basis. Obviously they 
do exist, but they are never seen 
by the domestic relations officer 
who spends all of his time listen- 
ing to the parent/custodian com- 
plain, and to the obligor who 
has a litany of reasons why he is 
in arrears. 

Some basics do not seem to 
change. Some _parent/obligors 
simply do not feel any sense of 
personal obligation to support 
their children. Some do not mind 
supporting their children but, 
somehow, other things have a 
higher priority. Some are 
genuinely financially distressed 
and have ignored their responsi- 
bility to keep the 
parent/custodian advised of their 
situation. Some will pay as often 
as pressure to pay is applied, but 
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never willingly and not without 
the pressure. And, it 
amounts to, for whatever the 
reason, is that a certain percen- 
tage of obligors must be con- 
stantly harassed by letter, by 
telephone, by court action and 
ultimately by a jail sentence in 
order to obtain support payments 
on any basis. Some delinquents 
resign themselves to paying only 
when the pressure to pay be- 
comes personally insupportable. 

The history of child support 
enforcement in Dade County has 
shown the following characteris- 
tics: the court has not enforced 
its own orders; it has relied on 
the parent/custodian to come in 
and initiate the complaint; pro- 
cedures are time-consuming and 
the average span of time from 
complaint to receipt of support 
has been measured in months, 
not weeks; the domestic rela- 
tions staff has never had enough 
personnel to deal with all the 
possible and at times actual 
complainants in the county. The 
parent/custodian for these vari- 
ous reasons usually resorted to 
welfare. 

Accepting the fact that delin- 
quency will always be a factor in 
child support enforcement, solu- 
tions must be sought in the area 
of minimizing the problem—of 


‘managing it. 


In any discussion of managing 
delinquency, doing it by payroll 
deduction has to be the first 
choice of methods. This method 
guarantees no delinquency by an 
obligor so long as he is em- 
ployed. At present, since there is 
no law in the State of Florida 
empowering the courts to order 
payroll deduction and requiring 
employers to honor the order, a 
variety of tactics are used to ob- 
tain one. The obligor is sub- 
jected to all reasonable pressure, 
based on reason and emotion, to 


Management of Support 
Payment Delinquency 


FAMILY LAW NOTES 


sign a voluntary authorization. 
Such factors as the fact that he is 
delinquent at the time he is 
asked to sign, the fact that it can 
obviate the need of further 
“harassment” to pay and the fact 
that it usually precludes time- 
consuming court proceedings, 
added to the rational argument 
that the obligor cannot spend 
money he does not have initially, 
that what he does not have he 
does not miss as much, that it is 
in fact the least painful way to 
meet his obligations, are used. If 
the case has already reached the 
courtroom stage, it is an attrac- 
tive alternative to time in jail. 
Punishment is, after all, of less 
real interest to the court than as- 
suring future timely support 
payments. Employers in the 
county were contacted person- 
ally over a four-month period 
and their cooperation solicited. 
No major employer has refused. 
The state needs an effective law 
covering payroll deduction for 
support and one will be filed in 
the next session of the Legisla- 
ture. 

Unfortunately, for child sup- 
port enforcement programs, 
payroll deduction is a viable al- 
ternative on something less than 
50%of the cases. There are al- 
ways the unemployed, the self- 
employed, the day laborer, the 
new man on the job who does 
not want to risk the new found 
job, the occasional job holder, 
the seasonal employees and 
others. When the payroll deduc- 
tion method cannot be used, ef- 
fective timely enforcement pro- 
cedures are the only alternative. 

Habituating obligors to the 
idea of regular payment is 
another method of delinquency 
control. The Dade County staff is 
experimenting with payment 
books at the present time to 
habituate the obligor to making 
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payment by use of a reminder. 
Hopefully, and at least in a cer- 
tain percentage of the cases, hav- 
ing a visual reminder of a pay- 
ment due will stimulate payment 
and form a habit. A six-months 
study of this process is now un- 
derway, and the results of the 
study will be known in Feb- 
ruary, 1976. 

These procedures can never 
be effective and timely so long 
as the court relies on the 
parent/custodian to complain. 
Complaints are rarely timely. 
Some wait months, even years, 
before complaining. Meanwhile, 
the obligor becomes adjusted to 
not paying and arrearages grow. 

Under Florida Statutes, Chap- 
ter 409, the state initiates the ac- 
tion and procedures become 
timely, if not always effective. In 
Dade County’s program, the fol- 
lowing procedures are used: 

At the beginning of every 
month, the delinquent officer re- 
ceives a complete status report 
on all delinquents for the pre- 
ceding month. Notices are im- 
mediately sent to all those who 
are less than 30 days in arrears. 
The notice details the arrearage 
and urges prompt payment by a 
specified date. If payment is not 
made by the specified date, the 
obligor or his employer or both 
are telephoned and the matter 
discussed. Occasionally, a con- 
ference results to try to work out 
the problem. If there has been 
no effective response within 30 
days, the case is normally refer- 
red to the staff attorney to in- 
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itiate contempt proceedings. If at 
the beginning of any month the 
obligor is already 30 days or 
more in arrears, or if he (or she) 
has already been the subject of a 
hearing on contempt, the case is 
carefully analyzed to determine 
whether anything short of im- 
mediate legal action will reins- 
tate payment. If a determination 
is made to refer it for legal ac- 
tion, either a citation for con- 
tempt or a writ of bodily attach- 
ment is sought. 

Case management of delin- 
quency accounts would become 
easier if the initial arrearage let- 
ters were computer programmed. 
A relatively large number (in 
comparison to the number de- 
linquent at the beginning of any 
given month) do make payment 
as the result of the letter and/or 
the subsequent telephone calls. 
Nevertheless, it should be un- 
derstood that habituating the ob- 
ligor to making timely payments 
is a process which takes time. 

In cases where the 
parent/custodian must initiate 
the action, she must initiate it at 
every step and this has proven to 
be a_ time-consuming process. 


Far too long a time transpires be- 
tween the initial complaint and 
the final action, especially if it 
should proceed to the writ stage. 

Adjustments, either temporary 
or permanent, in the amount of 
support owed are always possi- 
ble. At any stage of the pro- 
ceedings an obligor can make a 
case for reduction of payment 
and, if it is reasonable and con- 
sistent with the guidelines used 
by the staff and the court, it will 
be granted. Temporary adjust- 
ments are made pending im- 
provements in income and are 
occasionally made without court 
action. 

The efforts of the Dade 
County domestic relations staff 
are directed toward making it 
difficult for the obligor to avoid 
payment (and accruing often un- 
collectible arrearages) by pro- 
cedures designed to habituate 
payment and to initiate im- 
mediate steps to reinstate late 
payments. In addition, insofar as 
legally possible, court pro- 
ceedings are being shortened to 
reduce the time involved be- 
tween a complaint and rein - 
statement of payment. O 
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Since authority over land (other 
than the District of Columbia) is not 
explicitly granted to Congress 
under the U.S. Constitution, the 
tenth amendment has long been 
considered to reserve such 
jurisdiction for the sovereign 
states.! Thus, historically and 
legally all powers to regulate 
private property have been held by 
the states. The use of the police 
power to protect the health, safety 
and welfare of the general public 
through restrictions on private 
activities and property is the most 
basic governmental power reserved 
to the states in our federal system.? 
With the exception of Hawaii and 
Alaska, both special cases, the 
power to plan and regulate the use 
of land has been handed over by the 
states to local governments.3 

In Florida, the first general state 
grant of zoning authority to a city 
occurred by a special act for the 
City of Jacksonville in 1923. All 
cities in Florida were granted the 
power to enact comprehensive 
zoning ordinances by a general 
enabling act in 1939, when Florida 
became the last of the 48 <‘ates to 
adopt a general enah’:ug act for 
zoning. Althoueh individual 
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counties were granted land use 
powers, beginning with Dade in 
1937, and a similar general enabling 
act for counties was introduced in 
the legislature beginning in the early 
1950’s, none was enacted until 1969, 
which is the current Part II of F.S. 
Chapter 163.4 

Prior to the ratification of the 
1968 Florida Constitution, Florida 
courts had consistently followed the 
traditional rule of law that 
“municipalities have no authority, 
except that which was expressly 
granted by the legislature, or which 
may be reasonably applied from 
such express grant.” However, a 
direct grant to local government 
was provided in Article VIII of the 
1968 Constitution, which was 
further clarified in “the Municipal 
Home Rule Act,” Chapter 73-129, 
Laws of Florida.5 Consistent with 
the home rule provision Chapter 73- 
129 repealed Chapter 176 relating to 
zoning for cities. Now municipali- 
ties may exercise any power for 
municipal purposes, including 
planning land regulation except 
when expressly prohibited by law. 
Counties are treated separately 
from municipalities (charter and 
noncharter government). Fla. 
Const. Art. VIII, Section 1(f) 
provides: “Counties not operating 
under county charters shall have 
such power of self-government as is 
provided by general or special 
law.” Thus noncharter counties (all 
except Dade, Broward, Volusia, 
Duval and Sarasota) must plan and 
regulate land pursuant to Chapter 
125, Chapter 163, Part II, or special 
law.® 

As Florida was equipping local 
government with home rule powers 
to more clearly exercise their 
governmental responsibilities, 
the “quiet revolution in land use 
control’ was beginning to have its 
effect in Florida. 

Chapter 380, F.S., “the Florida 
Environmental Land and Water 


Management Act of 1972” inserted a 
state role in land use decisions by 
local governments which have a 
substantial regional or statewide 
impact. However, local govern- 
ments were to continue to have total 
responsibility for those land use 
decisions which only affect persons 
within their jurisdictions, including 
the decisions to have no land use 
regulations at all.6 

An Environmental Land Manage- 
ment Study Committee (E.L.M.S. 
Committee) was created by 380.09, 
F.S., to study all facets of land 
resource management and land 
development regulation in order to 
recommend new legislation or 
amendments to existing legislation. 
During 1972-74 the committee 
reviewed the land use laws of other 
states, the existing work of the 
American Law _ Institute in_ its 
project to draft a model land 
development code (now completed 
and in publication), the general 
pattern of court decisions in the 
land use area, consulted with 
Florida local governments and 
regional planning agencies 
regarding their land use problems, 
and otherwise complied with its 
statutory duties.® 

Of the 11 final recommendations 
of the E.L.M.S. Committee the 
most important and far reaching 
was the proposed “Local 
Government Comprehensive 
Planning Act of 1974” which 
intended to significantly change the 
law of practice of planning and 
zoning in Florida. Based on public 
hearings, research, and a planning 
consultant’s report that many local 
governments were not accepting 
the responsibilities of home rule in 
the area of land use management, 
the committee felt one of the major 
underlying concepts of Chapter 380 
should be changed, to wit: local 
government should not have the 
option to have no-use regulations at 
all. It should be recalled that 
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380.06(5) exempted to some extent 
developments in unregulated 
jurisdictions from the development 
of regional impact review process 
(over 50% of the total land area of 
Florida). 

Once the decision was made to 
mandate a local government 
responsibility in land use 
management, the issue was what to 
mandate, i.e., make the existing 
permissive planning law of Chapter 
163, Part II, mandatory. The 
committee was strongly against 
uniformity for the sake of 
uniformity and wanted to allow 
great flexibility at the local level. 
Also, the committee agreed with 
consultant Fred Bosselman: “I think 
the history of local zoning and 
planning from the 1920's to date 
should be sufficient for those who 
are familiar with it to deter anyone 
from directing the state to move 
toward a zoning system.” 

Thus, the committee decided not 
to use Part II of Chap. 163 as the 
basis for a mandatory local land use 
management bill, but rather wanted 
to replace the whole existing zoning 
system with a more effective and 
flexible system that not only 
regulates but helps shape 
development into something that 
meets the communities’ needs.!! 
The solution proposed was a new 
type of statutorily defined 
comprehensive planning process 
which requires the adoption of a 
comprehensive plan as defined in 
Section 7 of Chap. 75-257 (163.3177, 
Fla. Stat. 1975), which then 
becomes the basis for the issuance 
of development permits consistent 
with such growth management 
plan. 

Despite a vote of 80 to 27 in the 
Florida House and a 10 to 0 vote in 
the Senate Government Operations 
Committee, the Florida Senate in 
1974 never voted on or debated the 
E.L.M.S. recommended bill. A 
substantially similar bill without the 
recommended funding was 
introduced in the 1975 session of the 
Florida Legislature. Under the 
effective leadership of Representa- 
tive Bill Nelson and Senator Guy 
Spicola, “The Local Government 
Comprehensive Planning Act of 
1975" was enacted by the 
overwhelming vote of 95-22 in the 
House and 28-10 in the Senate. 

This brief background should 
convince the reader that a proper 
understanding of land use 
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regulation in Florida requires a 
thorough and detailed study of 
Chapter 75-257. Statutory Revision 
and Indexing placed the law in the 
1975 Florida Statutes as a part of 
Part II of Chap. 163 in new Sections 
163.3161-163.3211. The location of 
the new mandatory planning act 
with the 1969 permissive planning 
act (Sections 163.160-163.315) may 
cause some confusion, but be sure 
to recognize they are two different 
approaches and that the newer 
Sections 163.3161-163.3211 reflect 
many changes in existing law. It is 


essential that every land use 
question or issue now be rethought 
and analyzed through the new 
planning act to determine whether 
the old law is valid. Section 17, 
Chap. 75-257 (163.3211, F.S. 1975) 
provides: 

“Conflict with other statutes.— 
Where this act may be in conflict 
with any other provision or 
provisions of law relating to local 
governments having authority to 
regulate the development of land, 
the provisions of this act shall 
govern unless the provisions of this 
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ENVIRONMENTAL LAW 


act are met or exceeded by other 
provision or provisions of law 
relating to local government. . . .” 

Also, legal research requires a 
search of specific provisions in 
special laws, (i.e., Seminole County 
Comprehensive Planning Act, 
Hillsborough County L.G.C.P.A. 
Chapter 75-390, etc.) and county 
chapter provisions (i.e., Broward!®). 

The local planning law not only 
continues the new concepts and 
terminology introduced in the 
American Law Institute Draft 
Model Land Development Code 
and followed in Chapter 380, F.S., 
but intentionally has changed areas 
of Florida’s existing land planning 
law.'3 One basic change is the 
requirement that all development 
by government agencies be subject 
to the same requirements of 
compliance as private developers. 
This was accomplished by 
including in the Definitions, Section 
3 (163.3164, F.S., 1975) a definition 
of “developers” which includes 
government agencies (i.e., U.S., 
state, local government, school 
board, special district, etc.) The 
supremacy clause of the US. 
Constitution, of course, limits the 
effect of the law to those cases 
where the federal government 
voluntarily subjects itself to local 
planning regulations, i.e., “The 
Coastal Zone Management Act of 
1972.” 

The prior case law of Florida was 
changing from the old position that 
a government agency was immune 
from municipal zoning to a recent 
holding that the government unit 
seeking to use land contrary to 


applicable zoning regulations 
should have the burden of proving 
the public interests favoring the 
proposed use outweigh those 
mitigating against a use not 
sanctioned by the zoning 
regulations. Metropolitan Dade 
County v. Parkway Towers 
Condominium Association, 281 S. 
2d 68 (3 D.C.A. 1973); Parkway 
Towers Condominium Association 
v. Metropolitan Dade County, 295 
So. 2d 295 (Fla. S. Ct. 1974); and 
Orange County v. City of Apopka; 
299 So. 2d 652 (4 D.C.A. 1974). City 
of Tempie Terrace v. Hillsborough 
Association for Retarded Citizens, 
Inc., (Case No. 75-55, 2 D.C.A., 
Oct. 10, 1975). 

However, Chap. 75-257 moves 
the law along much further and now 
the concept that a governmental 
unit is not bound by its own zoning 
regulations when acting in a 
governmental capacity is in effect 
repealed. 

Another change abolishes the old 
concept of a plan being only a guide 
and not a legal document. The 
saying goes: “To plan is human, to 
implement is divine.” The Section 
12(1) (163.3194, F.S. 1975) 
consistency requirement provides: 


After a comprehensive plan, or element or 
portion thereof, has been adopted in 
conformity with this act, all development 
undertaken by, and all actions taken in 
regard to development orders by, 
governmental agencies in regard to land 
covered by such plan or element shall be 
consistent with such plan or elemer.t as 
adopted. All land development regulations 
enacted or amended shall be consistent with 
the adopted comprehensive plan, or element 
or portion thereof. 
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The Section 14 (163.3201, F.S. 1975) 
relationship provision expresses 
Legislative intent. . . 

. .that adopted comprehensive plans, or 
elements thereof shall be implemented, in 
part, by the adoption and enforcement of 
appropriate local regulations on the 
development of lands and waters within an 
area. 

Also, that Section 12(2)(b) land 
development regulations (zoning, 
subdivision, building or construc- 
tion, or other regulations) 

.. Shall be based on, related to, and a means 
of implementation for an adopted 
comprehensive plan as required by this act. 

The Section 12 Legal Status of 
Comprehensive Plan also has a 
provision re: court review: 

(3)(a) A court in reviewing local 
governmental action or development 
regulations under this act may consider, inter 
alia, the reasonableness of the 
comprehensive plan, or element or elements 
thereof relating to the issue justiciably raised, 
or the appropriateness and completeness of 
the comprehensive plan, or element or 
elements thereof, in relation to the 
governmental action or development 
regulation under consideration. The court 
may consider the relationship of the 
comprehensive plan, or element or elements 
thereof, to the governmental action taken or 
the development regulation involved in 
litigation, but private property shall not be 
taken without due process of law and the 
payment of just compensation. 


The consistency requirement 
begins to attack two major 
problems resulting from past 
judicial failures to require any 
relationship between planning and 
land use regulations. “First, this 
attitude allows ad hoc adoption of 
land use regulations. Secondly, it 
precludes the development of a 
sufficient standard by which the 
validity of specific regulations may 
be judged when challenged in the 
courts.”"!4 

Although the consistency 
mandate does not mean that 
exactness is required in plans it 
surely means that planning 
documents will become a much 
more important and _ serious 
ingredient of the process of local 
land use decision making.'® The 
Hawaii, California,'® Oregon and 
Washington experience, both 
legislative and judicial, will be 
helpful to Florida. 

For other comparisons of how 
Chapter 75-257 will change existing 
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planning and zoning law in Florida 
see the Explanations and chart with 
present and proposed changes in 
the E.L.M.S. Comm. Final 
Report/December 1973, pages 19- 
25. 

Anyone who works in this area of 
the law will need to become 
acquainted with the current state of 
the art of local government 
comprehensive planning as well as 
learn the basic concepts and 
methods of the planning 
profession.'’ Although the planning 
profession is not yet regulated in 
Florida there are two state 
organizations, the Florida Chapter 
of the American Institute of 
Planners and the Florida Planning 
and Zoning Association. The 
modern planning professional 
generally functions as a specialized 
member of a _ multi-disciplinary 
group including such professionals 
as civil engineers, architects, 
lawyers, sociologists, public 
managers, political scientists, etc. 
There is need to understand, 
support and base many legal 
opinions in this area of the law on 
proper planning doctrine and 
supported by appropriate 
professional expertise. 

Most legislative change results in 

many unnecessary charges and 
criticisms based on misunderstand- 
ing. In many cases the critics are not 
reaching the right answers because 
they are not asking the right 
questions. The land use planning 
area is fraught with this possible 
danger. The legal profession will 
play a key role in this new planning 
process. This requires proper 
preparation to prevent misunder- 
standing by the public and those 
that pose the wrong questions. The 
following note appeared in the 
March 1975 issue of Geographic 
Magazine: 
Changing tense from present to future is 
usually the whole point of planning. 
Sometimes exciting new developments 
materialize; sometimes the planners and 
politicians simply legalize the march of 
mediocrity. 
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The time is ripe for the legal 
profession to join the planning 
profession in giving the state 
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act, which this article has attempted 
to begin for the reader. Good luck! 
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The Professional Association: 
The Optimum Entity for 
Professionals? 


Part I of this article published 
last month focused on the poten- 
tial tax advantages resulting from 
the corporate surtax exemption 
and the corporate profit-sharing 
plan. Part II discusses certain 
fringe benefit plans which pro- 
duce tax savings to the owner- 
professional only when _ they 
emanate from a corporation. In 
addition, the costs and some of 
the potential tax hazards of doing 
business in the corporate form 
are examined. 


Medical Reimbursement and 
Wage Continuation Plans 


A medical reimbursement plan 
is one in which the corporation 
agrees to reimburse, or pay di- 
rectly, certain medical expenses 
of employees and, if desired, 
their dependents. The reim- 
bursements may discriminate in 
favor of officers and highly paid 
employees, but care must be 
taken that the plan be viewed as 
“for employees” and not for 
shareholders in their ownership 
status.! 

Only those medical expenses 
which exceed 3% of a taxpayer’s 
adjusted gross income (AGI) may 
be deducted (except % of medi- 
cal insurance payments up to 
$150). Drug expenses can only 
be counted as medical expenses 
to the extent they exceed 1% of 
AGI.? Thus, a taxpayer with an 
AGI of $50,000 cannot deduct 
his first $1,500 of medical ex- 
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TAX LAW NOTES 


penses or $500 of drug expenses. 
The medical reimbursement 
plan effectively eliminates this 
loss of a deduction. The money 
paid by the corporation for med- 
ical expenses is not taxable in- 
come to the employee* but is 
deductible to the corporation as 
long as it is an ordinary and 
necessary business expense.’ As- 
sume that an employee with an 
AGI of $50,000 was entitled to 
medical expense reimburse- 
ments not to exceed 5% of AGI 
annually. If his medical ex- 
penses were $1,500 and his drug 
expenses were $500, the em- 
ployee would be entitled to 
$2,000 of reimbursements—with 
no taxable income to him and 
with a business deduction to the 
corporation. Without the medical 
reimbursement plan, the em- 
ployee would have had $2,000 of 
medical expenses but no tax de- 
duction. By having the 
individual’s medical expenses 
paid by the corporation, the 
individual’s compensation could 
be reduced $2,000, and he would 
still enjoy the same standard of 
living. Assuming a 50% tax brac- 
ket, a $2,000 reduction in salary 
would be worth $1,000 in tax 
savings to him in one year. 
Employer contributions to an 
employee disability or wage con- 
tinuation plan have a rationale 
similar to a medical expense 
reimbursement plan—the  shift- 
ing of a nondeductible expense of 
the individual to a deductible 
cost of the corporation. Payments 
towards a disability plan are de- 
ductible by the corporation as 
long as they are ordinary and 
necessary.5 A wage continuation 
plan can pay a professional up to 
$75 a week tax free for the first 
30 days of his disability, begin- 
ning immediately if the em- 
ployee is hospitalized or starting 
7 days after the onset of the dis- 


ability if he is not hospitalized. 
After 30 days, the employee can 
be paid up to $100 a week tax 
free during illness or 
disability. A disability plan can 
discriminate in favor of key em- 
ployees in the same manner as a 
medical reimbursement plan.?7 A 
self-employed individual may 
not receive disability payments 
tax free from his partnership or 
sole proprietorship even though 
his employees could receive this 
benefit.8 


Use of Life Insurance 


A group term life insurance 
program is another benefit which 
offers tax advantages to the for- 
merly self-employed pro- 
fessional when he becomes a 
corporate employee. Without In- 
ternal Revenue Code (“Code’’) 
Section 79, the value of insur- 
ance coverage would be includi- 
ble in each employee’s salary 
annually, but Code Section 79 
permits the employer to provide 
each employee with to 
$50,000 of term coverage without 
any taxable income to the em- 
ployee. The cost of the insurance 
is a deduction to the employer as 
long as aggregate compensation 
paid to employee is reasonable. 
If the professional is older than 
his employees—so that the cost 
of his coverage would be 
higher—the tax savings will far 
outweigh the cost of covering his 
employees. If fewer than 10 em- 
ployees will be covered—as is 
often the case with a P.A.—the 
plan is subject to more rigid re- 
strictions aimed at preventing 
discrimination, but the basic ad- 
vantages remain unchanged.® 

The group term life insurance 
plan can be varied. For example, 
coverage can exceed $50,000. 
The employee will be taxed cur- 
rently on the excess coverage but 
at a more favorable rate than if 
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he had received additional in- 
come and purchased the cover- 
age himself.!° Permanent as well 
as term insurance may be carried 
under the plan as long as the 
term insurance cost is separately 
stated. The actual or tax cost of 
the nonterm coverage would 
have to paid the 
employee." 

The use of a corporate entity 
makes possible other tax saving 
variations in the purchase of life 
insurance policies on the lives of 
the P.A.’s_ professional em- 
ployees. For example, key man 
policies can be taken by the P.A. 
The premiums would not be de- 
ductible by the corporation since 
the corporation would be a ben- 
eficiary of the policy.!? A P.A. in 
the 25% tax bracket would, in ef- 
fect, get $.75 worth of coverage 
for each dollar set aside for pay- 
ing premiums. However, a pro- 
fessional in the 50% tax bracket 
would only get $.50 worth of 
coverage of each pretax dollar he 
earned. Thus, key man insurance 
would be cheaper coverage for 
him. The key man policy could, 
of course, be used to redeem 
shares of the P.A. at the 
professional’s death — which 
would indirectly give his estate 
the benefit of the policy. Simi- 
larly, no deduction is allowed 
the corporation for its share of 
premiums paid split-dollar 
policies, but the net cost of the 
coverage to the professional 
—even after including the esti- 
mated value of the pure risk 
coverage in his income—is less 
than similar protection in an un- 
incorporated situation.!% 


Deferred Compensation 
Because a P.A. is a separate tax 
entity, it can be used for defer- 
red compensation arrangements. 
With the advent of the maximum 
50% tax on earned income, de- 
ferred compensation agreements 
for P.A.’s are generally undesira- 
ble. Funds, which are retained 
by the corporation for the ulti- 
mate purpose of honoring defer- 
red compensation agreements, 
are not deductible to the corpo- 
ration until the agreement is 
funded. Funding also establishes 
the time the employee will be 
taxed on it. Because most, or all, 
of the retained income on an un- 
funded agreement is likely to be 
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taxed to the corporation at a 50% 
rate, the only situation in which 
a deferred compensation 
rangement involving substantial 
amounts is likely to be beneficial 
is one in which a professional’s 
income would not be limited by 
the 50% maximum tax on earned 
income. This occurs when the 
professional has tax preference 
items (such as accelerated de- 
preciation on real property and 
one-half of net long-term capital 
gains) in excess of $30,000. Any 
tax preference items in excess of 
$30,000 reduce the earned in- 
come covered by the maximum 
tax dollar-for-dollar.4 pro- 
fessional who has earned income 
of $75,000 and has $30,000 or 
less of tax preference items will 
pay a maximum tax of no greater 
than 50% on the entire $75,000. 
If the same person had tax pre- 
ference items of $50,000, only 
$55,000 of his professional in- 
come would be limited to the 
50% maximum tax—the rest 
could be taxed at higher rates. 
($75,000—[$50,000 - $30,000] = 
$55,000.) In a high income, high 
tax preference item year, the pro- 


fessional might find that earned 
income, which would normally 
have been taxed at a 50% rate, 
will be taxed at a 70% rate. In 
this situation, deferring such in- 
come is likely to be advantage- 
ous. At the very least, P.A.’s ona 
fiscal year can easily adjust 
bonuses from one calendar year 
to the next. In extreme cases, a 
formal deferred compensation 
agreement might be considered. 


Death Benefits 

Several tax benefits—una- 
vailable to a_ self-employed 
individual—flow to the estate or 
heirs of a professional who is an 
employee of a P.A. when he 
dies. First, his heirs or estate can 
be paid by the P.A. a death ben- 
efit of up to $5,000 which will 
not be subject to income tax.'5 
The deductibility to the corpora- 
tion would vary with the circum- 
stances of the payment. Second, 
if the self-employed professional 
dies while he is still actively 
practicing, his estate will likely 
be entitled to a certain amount of 
accounts receivable. The differ- 
ence between the amount actu- 
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TAX LAW NOTES 


ally received and the basis 
(probable zero) of the receiva- 
bles will be taxable income to 
the recipient.’® If the basis were 
equal to the fair market value of 
the receivables, little or no taxa- 
ble income would be produced. 
The P.A. offers an_ indirect 
method of getting a basis for the 
receivables equal to their fair 
market value. 

Most property includible in a 
decedent’s estate receives a 
stepped-up basis equal to fair 
market value at date of death. 
However, income-in-respect- 
of-a-decedent (IRD) does not get 
this basis increase.17 IRD con- 
sists of income items not re- 
ceived by the decedent during 
his lifetime, such as compensa- 
tion accrued but unpaid, di- 
vidends declared but not re- 
ceived, and receivables which 
would have been included in the 
decedent's income for the year if 
he had not died.'* For example, 
if the self-employed 
professional’s estate is entitled to 
receivables with a fair market 
value of $50,000, the $50,000 
would be includible in his estate 
and would not get a stepped-up 
basis equal to fair market value 
at his death.’ 

If the professional were an 
employee of a P.A. and _ his 
shares of stock were required to 
be redeemed for a price which 
included his share of receiva- 
bles, the shares would get an in- 


value they had. The $50,000 plus 
value of the shares would, of 
course, be subject to estate tax. 
However, the money paid by the 
corporation (or by the other 
shareholders) for the decedent's 
shares of the P.A. would not re- 
sult in any income tax to the es- 
tate since the stepped-up basis of 
the shares would equal the 
amount the estate was paid. 
Thus, if the deceased 
professional’s share of receiva- 
bles were paid for in the form of 
a stock purchase from the estate, 
they would not create taxable in- 
come to the decedent’s estate. In 
a partnership or pro- 
prietorship, taxable income 
would be generated.2° Of course, 
the corporation would have to 
include the receivables in its in- 
come to the extent they were not 
paid to the deceased 
shareholder’s estate. 


Costs of Operating a _ Pro- 
fessional Association 

All prior analysis in this article 
has stressed the potential tax ad- 
vantages of a P.A. over an unin- 
corporated professional practice. 
Attention will now be focused on 
the costs of operating a P.A. Cer- 
tain miscellaneous nonincome 
tax costs increase slightly when a 
self-employed professional be- 
comes an employee. The single 
greatest increase is in Social Se- 
curity payments. As of 1975, the 
self-employed individual will be 


direct stepped-up basis of required to pay Social Security 
$50,000 plus whatever other taxes of 8% on his income up toa 
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maximum of $14,100, or $1,128 
annually.2!_ If the same_ indi- 
vidual were an employee of a 
P.A., but his and the employer's 
Social Security contributions 
would be 5.85% of $14,100 or 
$825 the total payments on his 


behalf would total $1,650.22 
However, the $825 employer 


contribution would be deducti- 
ble for corporate income tax pur- 
poses. If the professional were in 
the 50% income tax bracket, the 
net total increased cost of Social 
Security taxes for a_ formerly 
self-employed person would be 
$219. Of course, the maximum 
Social Security contribution 
level of $14,100 (already in- 
creased to $15,300 for 1976) is 
likely to increase, but even if it 
were to rise to $20,000 the cur- 
rent percentage rate increases 
the net cost only $310 for each 
professional in the 50% bracket. 

Workman’s compensation 
coverage is likely to cost an addi- 
tional $15 to $20 a year more per 
employee even though the pro- 
fessional may elect to waive such 
coverage if he wishes to save the 
expense.23 Unemployment com- 
pensation will cost $63 annually 
in federal and state payments. 
After three years, this cost will 
vary with the employer's ex- 
perience rating.24 However, both 
of these costs are tax deductible 
to the corporation. 

The Florida state tax costs of 
incorporation, other than the 
state corporate income tax, are 
unlikely to be determinative in 
deciding whether to set up a P.A. 
A client who is not advised of 
them in advance may be an- 
noyed when he learns of them 
later. In addition to filing fees re- 
lated to incorporation, these 
taxes include documentary stamps 
on the issuance and transfer of 
corporate stock and an intangible 
tax on the corporate stock.%> In- 
come tax planning with respect 
to a corporation may dictate the 
formalization in promissory note 
form of any current or future 
loans. These notes are subject to 
documentary and __ intangible 
taxes.26 Finally, if the pro- 
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fessional owns an office build- 
ing, he may, for income tax pur- 
poses, retain personal ownership 
of it. Presumably rent would 
then be paid which would en- 
gender a sales tax.?7 

Additional legal and account- 
ing fees must be paid in connec- 
tion with the formation of a cor- 
poration. The costs of incorpora- 
tion can be amortized over 60 
months?® and other expenses 
may be deducted currently. 
Generally, there will always be 
some additional attorney’s fees 
because of the more complex 
legal requirements of P.A. 
However, accounting — costs 
should not increase drastically, 
because the need to file certain 
forms, such as the partnership or 
sole proprietorship return, will 
be eliminated. 

The psychological impact of 
practicing a profession in the 
corporate form should also be 
examined. Most people are not 
especially disturbed by the need 
to observe the formalities of cor- 
porate existence, such as _ pay- 
ment of salaries and the need for 
annual corporate minutes. Use of 
the consent resolution pro- 
cedures, and perhaps even the 
election to have the shareholders 
run the company directly, may 
be helpful in minimizing these 
inconveniences.29 Some pro- 
fessionals will be so baffled or ir- 
ritated by corporate formalities 
that only substantial monetary 
savings will justify the formation 
of a P.A. 


Potential Tax Hazards 


The formation of a P.A. creates 
potential tax hazards not present 
with unincorporated pro- 
fessional practice. 

Once a decision has been 
made to form a P.A., care must 
be taken to avoid realization of 
income by the professional on 
the transfer of assets to the cor- 
poration. Generally, contribu- 
tions of property to a corporation 
by those in control do not result 
in income recognition. However, 
if the P.A. assumes the liabilities 
of the transferors or receives 
property subject to a liability, the 
transferor will recognize income 
if the liabilities exceed the total 
adjusted basis of the property 
contributed.2° The possibility 
that liabilities will exceed the 
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adjusted basis of assets is espe- 
cially great in a_ professional 
service business since receiva- 
bles are likely to be the main 
nondepreciable asset of the prac- 
tice, and the receivables will 
normally have a zero basis.*! For 
example, suppose a professional 
has $5,000 of books and office 
equipment, depreciated to 
$1,000, on which owes 
$2,000; a $50,000 office building, 
depreciated to $35,000, on which 
he owes $45,000; and $10,000 of 
receivables with a zero adjusted 
basis. He will realize $11,000 of 
income (liabilities of $47,000 in 
excess of the $36,000 of basis in 
the assets)—part of which will be 
taxed at ordinary income rates 
— if he transfers all these assets 
and liabilities to a P.A. 

After the corporation has been 
formed, a second problem must 
be faced. The salaries paid by a 
corporation will only be allowed 
as a deduction to the extent they 
are reasonable. Corporate dis- 
tributions to shareholders which 
are disallowed as compensation 
will presumably be treated as 
dividends. The 50% maximum 
tax on earned income does not 
apply to dividends so they can 
be taxed to the shareholders at 
rates up to 70%. In an unincor- 
porated professional practice, 
this problem will not arise as 
long as the professionals receive 
shares of the profits rather than 
salaries. Assume that a P.A. with 
three professional employees 
—ages 40, 50 and 60—has 
$225,000 pretax net income prior 
to paying the professionals’ 
salaries. The P.A.—has decided 
to ignore tax advice and distri- 
butes the entire 
$225,000—$100,000 to the 
60-year-old, $75,000 to the 
50-year-old, and $50,000 to the 
40-year-old. The common as- 
sumption is that the  pro- 
fessionals have earned the entire 
$225,000, and it is reasonable to 
pay it all out to them. In a 
non-P.A. setting, this would 
probably not be true—a corpora- 
tion hires management which 
will make a profit for the corpo- 
ration. In a P.A., whose only 
product is service rendered by 
trained professionals, paying out 
all earnings in salaries and 
bonuses is generally accepted as 
not unreasonable per se. How- 


ever, the ultimate test of a 
reasonable salary is whether 
each employee, viewed indi- 
vidually, is appropriately com- 
pensated. Thus, if the 
60-year-old in the above example 
spends half his working day pur- 
suing endeavors which are not 
income-producing to the P.A., 
and is simply paid $100,000 be- 
cause his name is the first on the 
door, part of his compensation 
might be disallowed un- 
reasonable even though paying 
more to the 40-year-old might 
have been reasonable. 
Dividend Problems 

In some cases, the courts have 
held that part of the compensa- 
tion paid by the corporate em- 
ployer, even though reasonable, 
should be treated as a dividend. 
Generally, in these cases the 
courts have found, or strongly 
implied, that the compensation 
paid employee-shareholders was 
reasonable®2. Typically, these 
corporations have paid no di- 
vidends. The courts have been 
impressed with the theory that 
compensation paid to 
shareholder-employees, when no 
dividends are paid, must be 
partly a return of investment cap- 
ital: 
Even payment [of compensation] 
deemed reasonable, however, is not de- 
ductible to the extent that it is in reality a 
distribution of corporate earnings and not 
compensation for services rendered.*% 

None of these cases directly 
involves a P.A. This is encourag- 
ing in that it implies that the In- 
ternal Revenue Service recog- 
nizes differences between a P.A. 
and other corporations. Several 
important distinctions are pres- 
ent: (1) a P.A. is a unique type of 
corporation created specifically 
under state laws as a vehicle for 
professional practice; and (2) ex- 
cept in unusual circumstances, 
capital is a negligible income 
producing factor in a P.A. so 
there should be little need to pay 
a return on investment. Admit- 
tedly, these differences are not 
as persuasive when substantial 
amounts have been accumulated 
in the P.A. primarily for invest- 
ment. In those situations, the 
possibility of paying nominal di- 
vidends should seriously 
considered—especially | where 
the salary payments to sharehol- 
ders become extremely large.*4 
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Conclusion 

The P.A. enables the profes- 
sional indirectly to provide cer- 
tain fringe benefits to himself at 
a tax savings.For the professional 
at lower income levels, these tax 
advantages are usually offset by 
the initial and continuing costs 
and nuisance of having a corpo- 
ration. However, the  pro- 
fessional earning $25,000 to 
$30,000 or more in taxable in- 
come from his practice should 
look carefully at the potential tax 
advantages flowing from a P.A. 
As his income and ability to save 
increase, the formation of a P.A. 


2Internal Revenue Code of 1954, as 


amended (“Code’’) §§213(a) and (b). 
3 Code §105(b). 
4 Treas. Reg. §1.162-10(a). 
51d. 
6 Code §105(d). 
7 Bogene, Inc., 27 T.C.M. 730 (1968). 
8 Code §105(g). 
® Treas. Reg. §1.79-1(b)(1)(iii)(d). 
1 Treas. Reg. §1.79-3(b)(1) and (d). 
11 Rev. Rul. 71-360, 1971-2 C.B. 87. 
12 Code §264. 


13 Rev. Rul. 64-328, 1964-2 C.B. 11; 


Rev. Rul. 55-747, 1955-2 C.B. 228. 


14 Code §1348(b)(2). The limitations of 
Code §1348(b)(1) should be examined in 
this situation. 

15 Treas. Reg. §1.101-2(a). 

16 Code §§736(b)(2)(A), 741 and 751. 

17 Code §1014(c). 

18 Code §691. 


will become increasingly 

attractive. 19 See Code §691(d) for the permitted 
income tax deduction as to estate tax paid 
for IRD items. 
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59-1 U.S.T.C. §9384 (2d Cir.); Code 
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United States, 59-1 U.S.T.C. §9141 (9th 
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v. United States, 70-1 U.S.T.C. §9284(Ct. 
Cl.); Irby Construction Company v. Un- 
ited States, 61-2 U.S.T.C. §9497 (Ct. Cl.). 
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United States, 70-1 U.S.T.C. §9284 (Ct. 
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News and Notes 
Lawyers’ Title Guaranty Fund 


FUND MEMBER MEETINGS AND SECRE- 
TARIAL SEMINARS ... The Fund hosted 
seminars followed by luncheons for secretaries of 
Fund members and dinner meetings for Fund 
members in Palm Beach County on November 19, 
1975, and in Broward County on November 20, 1975. 
Fund President Paul B. Comstock spoke briefly at 
the secretarial seminars on the importance of 
secretaries as paralegal profesionals in the real 
property practice of Fund members. A panel of 
Fund staff and field personnel answered questions 
and discussed Fund-related procedures. Principal 
speaker was Lillian M. Jones, supervisor of the forms 
review section at Fund Headquarters. At the 
member meetings Mr. Comstock gave a short 
presentation of plans to improve services to 
members and show the public the benefits of being 
represented by a lawyer in real estate transactions. 

Member attorneys then heard staff attorney 
Walter R. Beales III, review “Recent Case Decisions 
and Legislation Affecting Real Property Law.” Field 
attorney Grover C. Herring, acting as master of 
ceremonies at the Palm Beach meetings, welcomed 
approximately 106 legal secretaries to the morning 
meeting and 119 member attorneys that evening 
along with field attorney Harry T. Newett, area field 
representatives Robert T. Hamrick and Harry K. 
Holcomb, and executive vice president of Lawyers’ 
Title Services, Inc., of Palm Beach County James W. 
Gustafson. In Ft. Lauderdale, 196 legal secretaries 
and 140 Fund members attended the meetings 
where 17th Circuit Fund trustee Martin F. Avery, Jr., 
was master of ceremonies. Also attending were field 
attorneys Mark Maurer, William F. Hunter, Jr., 
Roger H. Staley and William B. Stern; vice president, 
LTS, Inc., Broward Branch, Charles M. Banta; and 
area field representative Robert T. Hamrick. 


YOUNG LAWYERS SEMINAR .... . Continuing a 
relationship of mutual assistance and cooperation 
with the Young Lawyers Section of The Florida Bar, 
the Fund’s legal staff participated in presenting the 
22nd Annual Young Lawyers Seminar. The seminar, 
which is for recent admittees to the Bar and deals 
with the practical how-to-do-it aspects of law 
practice, was held on December 15, 16 and 17 in 
Miami, Tampa and Tallahassee. Fund staff 
attorneys Robert H. Threadgill, Walter R. Beales 
III, and R. James Knox presented the real property 
portion of the program, which consisted of a real 
property workshop with emphasis on the 
examination of a sample abstract of title. 


TWELFTH ANNUAL ASSEMBLY ... Plan to 
attend the Twelfth Annual Assembly of Fund 
members on March 11, 12, and 13, 1976, at the 
Sheraton-Towers Hotel, 5780 Major Boulevard, 
Orlando. 


TITLE NOTE BY A FUND ATTORNEY .. “The 
New Florida Corporation Act” 

The new corporation law passed by the 1975 
Legislature as Ch. 75-250, Laws of Florida, became 
effective January 1, 1976. It repealed and replaced 
Chs. 608 and 613, F.S. Some of the changes which are 
of special interest to real property attorneys are 
discussed here. 

Sec. 4(2)(n) gives a corporation power to be the 
promoter, incorporator, partner, member, associate 
or manager of any corporation, partnership, joint 
venture, trust or other enterprise. This list of 
activities does not include being a director of 
another corporation. 

Sec. 100 is similar to Sec. 608.30, F.S., but is 
severely limited in scope from the wording of that 
statute. The new section provides that the last board 
of directors will be trustees of the assets of the 
dissolved corporation with the power to collect its 
assets, pay its obligations and distribute the 
remainder to its shareholders. The only other 
specific power given is to convey any property or 
interest remaining in the corporation. Whether the 
trustees have any other powers must be left to the 
determination of the courts in interpreting this 
section. 

Former Sec. 608.30, F.S., provided for the trustees 
to append an affidavit to any conveyance that they 
may make stating that they are duly qualified to act 
as such trustees and that they constitute a majority of 
the trustees then existing, and purchasers are entitled 
by statute to rely upon the affidavit. Sec. 100 of the 
new law contains no such provision. Although it 
would be good practice to obtain such an affidavit, 
an investigation into the facts should go beyond 
merely obtaining the affidavit. Furthermore, since 
the section authorizing the trustees of a dissolved 
corporation to convey any property which is owned 
by the corporation at the time of dissolution did not 
specifically provide that a majority could act, this 
could be interpreted as a legislative intent that all of 
the trustees must act. 


By the Staff of Lawyers’ Title Guaranty Fund 
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SLEPIN 


Interlocutor: Is it not the case, sir, that you 
are properly reckoned a conservative liberal, 
given to the concentration of power—except 
when you are not? 


Respondent: Not so, sir. Rather, I am a 
liberal conservative, moderately given to the 
diffusion of power—except when I am not. 


Interlocutor: Just so 


And that, dear reader, is roughly 
the operational description of Rule 
8, Workmen’s Compensation Rules 
of Procedure.' It is as useful and 
unpredictably troublesome as the 
vermiform appendix, and as 
definable as that “substance” which 
the Church Father helpfully called 
“a something nothing.” 

When, in testimony before the 
Florida Industrial Relations 
Commission, the late Leo Alpert? 
testified tersely to the value of Rule 
8’—“Abolish it!”—he implied that 
nothing would so become the rule 
as the elimination of it. 

This labrynthine and vexatious 
snare for the unwary and tool of the 
sharp: What is it? What does it 
mean? When is it to be applied, and 
how? (Or, phrased otherwise: What 
is the author raving on about?) 

Rule 8, Workmen’s Compensa- 
tion Rules of Procedure, paragraph 
(a): 

When a claim for compensation or medical 
benefits is filed with the bureau, claimant 
shall diligently prosecute his claim. If the 
testimony of the parties is not concluded 


within 90 days from the date set for the first 
hearing, the claim shall thereupon be 


Stephen Marc Slepin writes this column 
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Rule 8: Vestigial Vexation 


WORKMEN’S COMPENSATION 


determined by the judge on the evidence 
which has been submitted. For good cause 
shown, the judge may grant such extension 
of time as may be reasonably required, 
provided application therefor is made by 
any party by petition filed with the judge 
prior to the expiration of the said 90-day 
period. In no event shall the time be 
extended on the application of any party 
beyond eight months, from the date set for 
the first hearing to take testimony. This time 
limitation shall also apply to cases arising 
under F.S. Section 440.28, F.S. (a), and to 
cases on remand to a judge when a hearing is 
set to take additional testimony, but shall not 
apply to cases where proof is presented to 
the judge showing that the party is in such 
physical or mental state that he cannot testify 
during the period above limited. 


Rule 30(a) Workmen's Compensa- 
tion Rules of Procedure provides: 
Failure to comply with Rules 8, 22, or 23 shall 
be grounds for dismissal by the judge or the 
Commission upon motion of any party or by 
the judge of the Commission on their own 
motion.‘ 

When Chief Justice Adkins 
rhetorically asks ‘“‘How can 
Everyman be presumed to know 
the law when the Supreme Court 
itself splits 4 to 3?”, he can’t have 
had Rules 8 and 30 far from mind. 

In Black v. Blue Ribbon 
Laundry,> the Supreme Court 
described the rule as directory 
rather than mandatory, although 
mandatory absent conditions 
rendering it directory. And in 
Lopez v. Versailles Hotel,’ the 
Florida Industrial Relations 
Commission remedied the 
confusion by describing the rule as 
binding and mandatory, absent 
conditions which would render it 
directory. 

All of which suggests the classic 
letter written by Groucho Marx 
wherein, after Groucho’s dogmatic 
recitation of certain Marxian 
“verities,” he allows that the reader 
may disagree with everything 
written—regarding which criticism 
Groucho declares: “and of course, 
you are absolutely right.” 

Indeed, in Smith v. Kikilis 
Florists,’ the Supreme Court 


reversed a Commission affirmance 
of a sua sponte dismissal by a 
judge of industrial claims— 
predicated on the “on its own 
motion” language of the Rule‘'—by 
rightly observing that the rule was 
not created for the benefit of 
judges, but for parties.® Leaving us 
with a “something nothing” not 
even definable in or by its own 
terms. 

You may ask, is Rule 8 really as 
imponderable or elusive as this 
author asserts? 

In Tropicana Products, Inc. v. 
Parrish,'® the court declared that it 
had reviewed the raft of cases under 
the rule, that the cases revealed 
“varied decisions on this question” 
by the court, and that the time had 
come to “clarify the view as 
extracted from the several 
cases....” 

Alexander Pope was simply 
shallow when he wondered “if 
greater want of skill appears in 
writing or in judging ill?’—it is 
obviously much easier to carp than 
to write well. And so, it may easily 
and carpingly be said of the opinion 
in Tropicana Products, Inc. v. 
Parrish that it settled the confusion 
about as well as scallions tend to 
settle an acid stomach.!! 

Rule 8, according to the court's 
opinion: 

. .is what has been termed “directory” in 
contrast to strictly mandatory and. . .the rule 
should be applied when its benefits are 
claimed except in the cases of (1) waiver by 
agreement or by a course of conduct of the 
parties justifying the extension of time in the 
interest of justice or (2) where a valid special 
cause is shown for the relaxation of the strict 
90-day provision in which to conclude 
testimony. 

The dissent co-opted the 
dissenting opinion at the 
Commission level, to the effect that 

the rule is “mandatory unless 
waived by agreement or conduct of 
the parties.” 

All of which may have issued 
from the same score which 
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contained that favorite pseudo- 
Italian song of my youth: “Does it 
mean Yes? No. Does it mean No? 
Well, Yes. . .and then again, No.” 

Cato’s injunctive hope for 
Carthage (Delenda est Carthage) 
might usefully be translated (by 
Justice England?) into an attempt at 
euthanasia upon Rule 8. 

We would all, then, be put out of 
its agony. 


FOOTNOTES 


' In re. Workmen’s Compensation Rules of 
Procedure, 285 So. 2d 601 (Fla. 1973); 
Florida Workmen’s Compensation Practice 
(Second Edition), The Florida Bar 
Continuing Legal Education, pp. 199-200. 

2 Noted author of Florida Workmen's 
Compensation Law, (The Harrison Co.), a 
seminal and eminently readable book 
recently elaborated and reissued by his son 
and colloborator, Jon Alpert. 

3 Formerly Rule 3, IRC Rules of 
Procedure. 

4Formerly Rule 11, IRC Rules of 
Procedure. 

5 161 So. 2d 532 (Fla. 1964). 

6 IRC 2-2285 (March 12, 1973) cert. den. 
DLS 4-2285. 

7 290 So. 2d 22 (Fla. 1970). 

‘Rule 11, IRC Rules of Procedure 
declared that the Commission might on its 
own motion dismiss, and Rule 30 which 
succeeded it incorporated the decisional law 
by saying that the judge or the Commission 
on its own motion might dismiss. 

®A “just result,” incidently, but no less 
confusing of the law for being so. 

10 293 So. 2d 683 (Fla. 1974). 

'! The author of Tropicana Products, Inc. 
v. Parrish, a keen student of the 
jurisprudence, warmly congenial to 
Compensation law, and 
solicitous of its well-being, cannot fairly be 
blamed for failing to solve the persistent 
problem once and for all. 


Recent Cases 


In the case of Brunson v. McCoy, 
— So. 2d _, Case #45,694 (October 
16, 1975) the Supreme Court of 
Florida denied the petition for 
rehearing on their per curiam denial 
of petition of writ of certiorari from 
a decision of the Industrial 
Relations Commission. Petitioner, 
the widow of a deceased employee, 
testified that he went to Florida to 
work for his employer, and his 
employer testified to the contrary. 
All testimony was by deposition, 
and the judge of industrial claims 
found a compensable injury. On 
appeal, the Industrial Relations 
Commission reversed, citing to and 
relying upon the depositional 
testimony contrary to the widow’s, 
but not mentioning the widow’s 
testimony. The IRC’s opinion was 
founded upon the case law, holding 
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that in respect of depositional 
testimony the IRC is in as good a 
position as the judge of industrial 
claims to evaluate and weigh the 
testimony. Mendivil v. Tampa 
Envelope Manufacturing Com- 
pany, 233 So. 2d 5 (Fla. 1970). 

The Supreme Court denied 
certiorari on the basis that Mendivil 
remained good law. The petition 
for rehearing urged that before the 
court the issue argued was stated: 
When the Commission does 
substitute its judgment for that of 
the JIC under Mendivil, is the 
Commission bound by the same 
rules of construction as the JIC? 
The issue was urged as important 
inasmuch as a vast quantity of 
testimony in the workmen's 
compensation system, particularly 
medical testimony, is taken by 
deposition. Petition for rehearing 
was denied. (The case was 
successfully argued by Richard 
Valeri of Tampa.) Taken together 
with Mahler v. Lauderdale Lakes 
Nat'l Bank. DLS 4-2699 (Sept. 24, 
1975), the IRC now seems to be in 
the trial business as well as the 
appellate business, and may be on 
its way back to being an “agency” 
under §120.52, F.S. 


The Industrial Relations 
Commission has entered two other 
very interesting orders. 

In Jordan Marsh v. Harding, IRC 
Order 2-2842 (Sept. 15, 1975), the 
Commission considered an order of 
the judge of industrial claims which 
had originally made a 60% 
permanent partial disability award, 
but was reversed and remanded for 
entry on a more appropriate award. 
On remand, the judge of industrial 
claims entered a 55% permanent 
partial disability award. The 
Industrial Relations Commission 
reversed, finding that although the 
judge of industrial claims has wide 
latitude, and that although the IRC 
does not wish to nit-pick the award 
in order to reduce it to some 
acceptable percentage, the 55% 
permanent partial disability is too 
high and must be reconsidered by 
the judge. Discontent on the part of 
the appellate tribunal with the 
percentage of a permanent partial 
disability award would seem to 
constitute a basis in law for reversal 
of that award, according to this 
opinion. Unfortunately, the 
Commission did not or is unable to 


specify landmarks or monuments 
recognizable to the bench and bar 
in order to satisfy certain 
percentage quotas, if that be the 
real objective of the Industrial 
Relations Commission. 


In North Shore Hospital v. 
Courtright, IRC Order 2-2840 
(Sept. 9, 1975) the Commission held 
that it could not determine upon 
what basis the judge of industrial 
claims had concluded a finding of 
average weekly wage and 
corresponding compensation rate. 
Therefore, the Commission held 
that since the judge of industrial 
claims had not made a sufficient 
explanation of his rationale, the 
Commission was unable to 
determine the validity of his finding 
under Pierce wv. Piper Aircraft 
Corporation requiring reversal and 
remand for redetermination of the 
average weekly wage. Pierce v. 
Piper Aircraft Corporation is, now, 
apparently being read in the light of 
pre-Pierce cases—as indicated by a 
recent raft of decisions—in an effort 
to enjoin judges of industrial claims 
to make their orders more 
explanatory or narrative in nature. 
This is consistent with recent 
decisions of the Commission 
holding that the logic of the 
judges’order must appear on the 
face of the order or that the 
intellectual means by which the 
judge arrived at his conclusion must 
be evident on the face of the order. 
See also, Helene Transport v. Levy, 
IRC Order 2-2848 (Sept. 30, 1975); 
Americana of Bal Harbour, IRC 
Order 2-2850 (Oct. 3, 1975). For an 
analysis of the contending 
doctrines, see Bethencourt v. Poole 
&> Kent Co., IRC Order 2-2215 (Apr. 
17, 1973), 7 FCR 315, cert den. 283 
So. 2d 364 (Fla. 1973). Oo 
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McGILL 


The doctrine of stare decisis! is 
alive and well in the appellate 
courts of Florida, but it has not 
fared as well at the trial level. 
Although it is clear that Supreme 
Court decisions are binding on all 
appellate courts? and trial level 
courts? in the state, there is no 
concensus as to the effect of the 
published opinions of the four 
district courts of appeal upon the 
trial courts of the state. 

The question frequently arises in 
both civil and criminal trials as to 
whether or not the published 
opinions of every appellate court of 
this state are binding precedent 
upon every trial court of the state 
regardless of the geographical 
location of the trial court. 
Obviously, the decisions of the 
district courts of appeal are binding 
upon the trial level courts over 
which they exercise direct appellate 
jurisdiction. However, there is no 
decision which specifically 
addresses the question as to 
whether the decisions of any district 
court are binding upon a trial court 
outside the direct appellate 
jurisdiction of that particular court 
of appeal. Apparently where there 
is no published decision of the 
particular court of appeal 
exercising direct appellate 
jurisdiction, the choice between 


Gerald A. McGill, Riviera Beach, is an 
assistant state attorney for Palm Beach 
County. He coauthored an article, 
“Videotapes—The Reel Thing for the 
Future” in September-October 1975 issue of 
Trial. 

He writes this column on behalf of the 
Criminal Law Committee, James T. Russell, 
chairman; Meredith J. Cohen, editor. 


Stare Decisis 


CRIMINAL LAW 


“precedent or mere persuasion” is 
left to the trial judge’s conscience 
and juris-prudential philosophy. 
This creates uncertainty and 
inconsistencies not only between 
districts and circuits, but even 
among the courts of each circuit. 


Appellate Review 


It is settled law in Florida that the 
Supreme Court's powers to review 
decisions of the district courts of 
appeal are limited and _ strictly 
prescribed. Rule 2.1(5)(b), Florida 
Appellate Rules, titled Jurisdiction 
of the Supreme Court states: 


Appeals from district courts of appeal may 
be taken to the Supreme Court as a matter of 
right, only from decisions initially passing 
upon the validity of a state statute, a federal 
statute or treaty, or initially construing a 
controlling provision of the Florida or 
Federal Constitution. The Supreme Court 
may review by certiorari any decision of a 
district court of appeal that affects a class of 
constitutional or state officers, or that passes 
upon a question certified by the district court 
of appeal to be of great public interest, or 
that is in direct conflict with a decision of 
another district court of appeal or of the 
Supreme Court on the same point of law, and 
may issue writs of certiorari to commissions 
established by law. 


The Supreme Court closely 
scrutinizes attempts to invoke its 
jurisdiction under this rule, and 
does not hesitate to discharge a writ 
of certiorari it decides was 
improvidently issued. The case of 
Kyle v. Kyle‘ illustrates this: 


In concluding that we have no jurisdiction to 
review the instant decision on the “conflict 
theory” we repeat what we have written on 
other occasions. The test of our jurisdiction 
in such situations is not measured simply by 
our view regarding the correctness of the 
court of appeal decision. On the contrary, 
jurisdiction to review because of an alleged 
conflict requires a preliminary 
determination as to whether the court of 
appeal has announced a decision on a point 
of law which, if permitted to stand, would be 
out of harmony with a prior decision of this 
court or another court of appeal on the same 
point, thereby generating confusion and 
instability among the precedents. 


In Kyle, 


and subsequent 
decisions, the Supreme Court has 


recognized that harsh results may 
sometimes occur. Later in the Kyle 
decision the court said: 

In such a situation (where there was no 
“conflict”) we have not been granted the 
power to disturb the decision of a court of 
appeal even though we ourselves might 
prefer the rule announced by the highest 
court of another state. Otherwise stated, the 
conflict must stem from divergent decisions 
on the same point of law by separate courts 
within the appellate jurisdictional system of 
the State of Florida. The admitted novelty of 
the question bespeaks a lack of jurisdictional 
conflict. 

As long as 17 years ago, the court 
affirmed its determination to 
adhere rigidly to a policy of limited 
review. In Ansin v. Thurston,> at 
810, the court said: 


The new article embodies throughout its 
terms the idea of a Supreme Court which 
functions as a supervisory body in the 
judicial system for the state, exercising 
appellate power in certain specified areas 
essential to the settlement of issues of public 
importance and the preservation of 
uniformity of principle and practice, with 
review by the district courts in most 
instances being final and absolute. 

If the district courts are to be “in 
most cases final and absolute” 
logically then, in the absence of an 
opinion by the “local” district court 
of appeal on the issue, the published 
opinion of any district court should 
bind any lower level court. 


Civil v. Criminal Trials 


In civil cases the effect would not 
be too great and might even increase 
efficiency in that both parties 
would know the law to be applied 
in the trial court. Of course 
following the trial either party 
could appeal the trial law to the 
“local” district court of appeal. 
Then the local district court could 
adopt or reject the law and 
reasoning of the “foreign” district 
court of appeal. When conflict 
arises, the case could then be heard 
by the Supreme Court. This 
undoubtedly was the procedure 
visualized in Kyle. Unfortunately 
this approach can yield a far 
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different result in criminal cases. 
For example, a case may arise in the 
Fifteenth Circuit, which comes 
under the direct appellate 
jurisdiction of the Fourth District 
Court of Appeal, involving a legal 
issue which has not been ruled on by 
that particular court. However, the 
instant facts are “on-all-fours” with 
a decision of another district court 
of appeal adverse to the state, and 
which if followed, would require 
the granting of a motion for 
acquittal following the state’s case. 
The state is left with two difficult 
choices. It can decline prosecution, 
or it can proceed to trial, hoping 
that the trial judge will not feel 
bound by the decision of the 
“foreign” court of appeal. 
However, if the judge does feel 
bound, the state has wasted time, 
money, and effort on a lost cause 
because it cannot appeal the 
granting of a motion for judgment 
of acquittal. Further, unlike civil 
trials there is no way that the state 
can move for a pretrial 
determination of the law. The 
defense can initiate such a decision 
in a motion to dismiss provided 
there are no facts in dispute. 
However, there is no criminal 
equivalent to a motion for summary 
judgment available to the 
prosecution. The practical effect of 
such an approach is that the first 
court of appeal to decide a novel 
issue adversely to the state decides 
the law of the state. Conflict 
jurisdiction would not arise since 
every trial court of the state would 
be bound by the decision and the 
state would have no avenue of 
appeal. Of course, in the event of a 
ruling favorable to the state, the 
defendant could challenge that 
ruling in his appeal of his 
conviction. 

In past attempts to determine 
what court or courts establish the 
criminal law of the state, I have 
consulted the various digests of 
Florida with little success. For 
example, Florida Practice, Section 
11, titled Stare Decisis states: 


Decisions of district courts of appeal when 
not reversed or in conflict with the Supreme 
Court are binding on lower courts in the 
district, but it is doubtful such decisions are 
binding on lower courts of another district. 
(emphasis supplied) 


Unfortunately, the author of this 
section cites no authority for his 
doubts, but it is clear that the issue is 
not settled. 
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I have also discussed this issue 

with several judges of the Fifteenth 
Judicial Circuit with the same 
equivocal results. One circuit judge, 
the Honorable Timothy P. Poulton, 
provided me with a letter which he 
had received from the Honorable 
William C. Owen, Jr., chief judge of 
the Fourth District Court of Appeal. 
This letter was in response to a letter 
by Judge Poulton requesting some 
suggestions as to the binding effect 
of decisions from the district courts 
of appeal of the other districts of the 
state upon a trial court of the 
Fifteenth Judicial Circuit. The chief 
judge, who was careful to make it 
clear that he was only expressing a 
personal opinion, stated: 
I am of the view that under the doctrine of 
stare decisis the published opinions of every 
appellate court of this state are binding 
precedent upon every trial court of this state 
irrespective of geographical location; that 
when there is a conflict between two or more 
district courts of appeal on the same point of 
law which cannot be fairly explained or 
distinguished, the trial courts of the state are 
bound by precedent to follow the decision of 
the district court of appeal having appellate 
jurisdiction over such trial court. 

The views of the other judges I 
spoke with can pretty much be 
summed up by the candid remark 
of one judge that: “A judge most 
frequently feels ‘bound’ by those 
decisions with which he happens to 
agree.” 


Conclusion 


If there is no published decision 
as to whether or not a trial court is 
bound by the opinion of any district 
court of appeal, this situation should 
be rectified so that trial courts 
would know where to look to 
determine the law of the state. This 
is particularly important since the 
new Criminal Code became 
effective on October 1, 1975. This 
Code makes substantial changes in 
what was once fairly settled law. 
Many novel issues should be raised 
in the near future, and it is 
imperative that they be resolved 
quickly and finally. As Mr. Justice 
Swayne of the United States 
Supreme Court said:® 
It is almost as important that the law be 


settled finally as that it be settled correctly. 
(emphasis added) 


The key word of course is 
“almost.” The need for a correct 
resolution overshadows the need 
for certainty, particularly in 
criminal law. For this reason it 
would seem better if the trial courts 


were bound only by the “local” 
district courts of appeal. This would 
prevent one court of appeal from 
establishing the criminal law of the 
state. Then, when two or more 
district courts of appeal had 
carefully considered an issue, and 
arrived at conflicting decisions, the 
Supreme Court could exercise its 
constitutional prerogatives and 
bring stability to the law of Florida. 

However, whichever philosophy 
is to prevail, it is imperative that 
trial judges and lawyers know with 
certainty where to look to 
determine the law of the state. O 


FOOTNOTES 


! Stare Decisis, literally translated, is to let 
that which has been decided stand 
undisturbed. 8 Fla. Jur., Courts, Sec. 148. 

2 Hoffman v. Jones, 280 So. 2d. 431, 434. 

3 State v. Lott, 286 So. 2d. 565, 566. 

4 139 So. 2d. 885, 887. 

5 101 So. 2d. 808, 810. 

6 Gilman v. Philadelphia, 3 Wall (70 U.S.) 
713, 724. 


Don’t drive while under med- 


ication . . . It could create a 
complication that the greatest 
wonder drugs in the world 
cure. If you’re under 
a physicians care and taking 
medicine, give yourself a 
chance to recover and stay 
away from behind the wheel. 
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CALENDAR 


January 25-30—ATLA Mid-Winter Meeting, Caesars Palace, Las Vegas, Nevada. 
February 24-25—Florida Bar Examination, Lakeland area. 
May 26—Florida Bar Examination, Jacksonville area. 


January 22—CLE Course on new Corporation Law, Everglades Hotel, Miami; 
Holiday Inn of Gulf Breeze, Pensacola. 


January 23—CLE Course on new Corporation Law, Everglades Hotel, Miami. 


January 29—CLE Course on new Corporation Law, Holiday Inn, Lido Beach, 
Sarasota; Hilton, Jacksonville. 


January 30—CLE Course on new Corporation Law, Stetson College of Law, St. 
Petersburg; Hilton, Gainesville. 


February 6—CLE Course on Zoning and Land Use Regulation, FSU College of 
Law, Tallahassee; Kahler Plaza Inn, Orlando. 


February 4-8—Federation of Insurance Counsel Midwinter Meeting, La Costa 
Resort Hotel and Spa, Carlsbad, CA. 


February 12-18—ABA Midyear Meeting, Philadelphia, Pa. 


February 13—CLE Course on Zoning and Land Use Regulation, Jacksonville 
Hilton; Everglades Hotel, Miami. 


February 18-21—Organizational Meeting and Seminar for Sports Bar, Ocean 
Manor Hotel, Galt Ocean Mile, Fort Lauderdale. 


February 20—CLE Course on Zoning and Land Use Regulation, Holiday Inn, 
Oceanside, Ft. Lauderdale; Stetson College of Law, St. Petersburg. 


February 20-21—Law Revision Council, FSU College of Law, Tallahassee. 


February 25-28—Eighth Medical Institute for Attorneys—Injuries to the Nervous 
System, Americana Hotel, Bal Harbour. For information, contact University 
of Miami Law Center, Coral Gables. 


February 27-28—Florida Bar Economics Committee Seminar, Everglades Hotel, 
Miami. 


March 5-7—Fourth Annual Convention, Young Lawyers Section, The Florida Bar, 
Orlando Hyatt Hotel World, Kissimmee. 


March 11-13—Board of Governors Meeting, The Florida Bar, Sea Island, Georgia. 


March 11-13—Second Annual Seminar, American Title Policy-Writing Attorneys, 
Bal Harbour. 


March 11-13—Twelfth Annual Assembly, Lawyers’ Title Guaranty Fund, Sheraton- 
Towers Hotel, Orlando. 


March 19-20—Law Revision Council, Sarasota Hyatt House Hotel, Sarasota. 
June 9-12—26th Annual Convention, The Florida Bar, Walt Disney World. 
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PEACE MINDAND SECURITY! 


The very essence of home ownership is the peace of mind and sense of security which arises therefrom. Lacking this, one of the basic elements of 


satisfaction is lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend land title insurance to their clients, and caused these same clients to desire 


it and order it attended to. 


Today’s buyer of real estate can have the peace of mind and security to which he is entitled, by relying upon his Realtor and his attorney to handle 
the details of such transactions, and instructing them to obtain for him a land title insurance policy as the final protection of his ownership. 


Title & Trust Company of Florida Agencies 


Alachua County 
ALACHUA COUNTY ABSTRACT CO. 
Gainesville, Florida 


Bay County 
BAY COUNTY LAND & ABSTRACT 
Co., INC. 
Panama City, Florida 


Bradford County 
BRADFORD COUNTY ABSTRACT CO. 
Starke, Florida 


Baker County 
TITLE & TRUST COMPANY OF FLA. 
Jacksonville, Florida 


Brevard County 
ABSTRACT & TITLE CORP. OF FLA. 
Titusville, Florida 
ABSTRACT & TITLE CORP. OF FLA. 
Melbourne, Florida 


ABSTRACT & TITLE CORP. OF FLA. 
Merritt Isiand, Florida 


Broward County 
LAUDERDALE ABSTRACT & TITLE 


co. 
Fort Lauderdale, Florida 
POMPANO BEACH BRANCH 
HOLLYWOOD BRANCH 


Charlotte County 
ABSTRACT & TITLE CORP. OF FLA. 
Port Charlotte, Florida 


Citrus County 
CITRUS TITLE CO. 
Inverness, Florida 


Clay County 
GREEN COVE SPRINGS ABSTRACT 
& TITLE INS. CO. 
Green Cove Springs, Florida 


Calhoun County 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 


Collier County 
HOMEOWNERS TITLE CO. 
Naples, Florida 


Columbia County 
SECURITY TITLE & ABSTRACT, INC. 
Lake City, Florida 


Dade County 
DADE-COMMONWEALTH TITLE & 
ABSTRACT CO. 
Miami, Florida 


DADE-BROWARD TITLE CO. 
Miami, Florida 


FLORIDA-SOUTHEAST TITLE 
INSURANCE AGENCY 
Miami, Florida 


Duval County 
TITLE & TRUST COMPANY OF FLA. 
Jacksonville, Florida 


Escambia County 
PENSACOLA TITLE CO. 
Pensacola, Florida 


Flagler County 
FLAGLER COUNTY ABSTRACT CO. 
Bunnell, Florida 


Franklin County 
DODD TITLE COMPANY, INC. 
Apalachicola, Florida 


Gadsden County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Gulf County 
TOMLINSON ABSTRACT CO., INC. 
Port St. Joe, Florida 


Hendry County 
ABSTRACT & TITLE CORP. OF FLA. 
Ft. Myers, Florida 
HENDRY COUNTY TITLE & AB- 
STRACT CO. 
Labelle, Florida 


Hillsborough County 
ABSTRACT & TITLE CO. OF 
HILLSBOROUGH CO., INC. 
Tampa, Florida 


Holmes Cou 
BONIFAY ABSTRACT CO. 
Bonifay, Florida 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 
WEST FLORIDA TITLE CO., INC. 
Milton, Florida 
FT. WALTON BEACH BRANCH 


Indian River County 
ABSTRACT & TITLE CORP. OF FLA. 
Vero Beach, Florida 


Jefferson County 
LEON ABSTRACT CO. 
Tallahassee, Florida 


Jackson County 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 


Leon County 
LEON ABSTRACT CO. 
Tallahassee, Florida 


Levy County 
LEVY ABSTRACT & TITLE CO. 
Bronson, Florida 


Lake County 
LAKE ABSTRACT & GUARANTY CO. 
Tavares, Florida 


Lee County 
HOMEOWNERS TITLE CO. 
Ft. Myers, Florida 
Cape Coral Branch 
CAPE CORAL TITLE CO. 
Cape Coral, Florida 


Liberty County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Madison County 
SMITH ABSTRACT & TITLE CO. 
Madison, Florida 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Marion County 
FLORIDA TITLE & ABSTRACT CO. 
Ocala, Florida 


Martin County 
FLORIDA ABSTRACT & TITLE INS. 
co. 
Stuart, Florida 


Nassau County 
FLORIDA ABSTRACT & TITLE INS. 
co. 
Fernandina Beach, Florida 


Okaloosa County 
FT. WALTON ABSTRACT & TITLE 
INS. CO. 
Ft. Walton Beach, Florida 


SECURITY TITLE & ABSTRACT, INC. 
Ft. Walton Beach, Florida 

WEST FLORIDA TITLE CO. 

Milton, Florida 


FT. WALTON BEACH BRANCH 


Orange County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 


Osceola County 
ABSTRACT & TITLE CORP. OF FLA. 
Kissimmee, Florida 

Paim Beach County 
PALM BEACH ABSTRACT & TITLE 
co. 
West Paim Beach, Florida 


Pasco County 
PASCO ABSTRACT CO. 
Dade City, Florida 


WEST PASCO TITLE & ABSTRACT 


co. 
New Port Richey, Florida 


Pinellas County 
PINELLAS COUNTY TITLE CO. 
Clearwater, Florida 
COMMERCIAL ABSTRACT & TITLE 
St. Petersburg, Florida 


Polk County 
POLK COUNTY ABSTRACT CO. 
Bartow, Florida 


Putnam County 
PALATKA ABSTRACT & TITLE 
GUARANTY, INC. 
Palatka, Florida 


Santa Rosa County 
WEST FLORIDA TITLE CO. 
Milton, Florida 


FT. WALTON BEACH BRANCH 


St. Johns County 
ST. JOHNS COUNTY ABSTRACT CO. 
St. Augustine, Florida 


St. Lucie County 
ABSTRACT & TITLE CORP. OF FLA. 
Ft. Pierce, Florida 


Sarasota County 
ABSTRACT & TITLE CORP. OF FLA. 
Port Charlotte, Florida 


Seminole County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 


Sumter County 
SUMTER TITLE CO. 
Bushnell, Florida 


Virgin islands 
FIRST TITLE, TRUST & ABSTRACT 
co. 

St. Croix, U.S. Virgin Islands 


Volusia County 
HALIFAX TITLE CO. 
Daytona Beach, Florida 


Washington County 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 


Walton County 
WEST FLORIDA TITLE CO. 
Milton, Florida 


FT. WALTON BEACH BRANCH 
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to be unsure of your legal position. 


If you don’t know all the law 
when you walk through this door, 
you've improved your opponent’s 
chances of carrying the day. The 
successful attorney is the one who 
thoroughly prepares every case. 

And thoroughness is the 
watchword at RESEARCH FOR 
LAWYERS. Your researcher is 
specifically familiar with the area 
of law governing your case. He calls 
you with a preliminary report after 
a few hours work. Another call at 
the completion of research ensures 
that all the issues have been covered. 
Moreover, your researcher was train- 
ed in a Florida law school, and while 
he has the facilities to research all 
state and federal jurisdictions, 
Florida law is his specialty. 


MI 48106 


Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32304 


Our unique indexing system 
gives you the direct benefit of our 
experience by enabling us to draw 
upon the thousands of cases we’ve 
already researched. This feature, 
combined with the specialized 
treatises and reporters available 
to your researcher, significantly 
reduces research costs to you. 

When you call, recording 
equipment is available to tape your 
case directly from the phone. Our 
secretary becomes your secretary 

. SO your research problem doesn’t 
remain “‘bottled-up” in your office 
waiting for dictation or transcrip- 
tion; we can begin immediately. 

There’s no better way to 
avoid that sinking feeling at your 
next hearing. Call us (toll-free) anc 


step through that door next time 
with the confidence that comes 
from knowing that you have the 
most thorough research available. 
At your service 24 hours a day ... 


Florida Division of 
American Legal Research Corp. 


Box 13777/Gainesville, Florida 32604 
(904) 377-8300 
Toll-free (800) 342-6862 
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